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=m UTHORITY over 

roads and streets re- 

sides in the legislature, 

and, except as it may 

be restricted by con- 

§stitutional provisions, 

the legislative power 

in this respect is vir- 

tually unlimited. The 

legislature, however, usually exercises 

this authority through the instrumen- 

tality of local governmental subdivisions, 

and a question of conflict of jurisdiction 

often arises, especially as between cities 

and counties or townships, in regard to 

highways within the territorial limits of 
cities in such counties or townships. 

In the very nature of things a divided 
control would result in conflict and con- 
fusion; and for this reason the authority 
of the one or the other, as the case may 
be, is usually held to be exclusive within 
its own territory, and the tendency of the 
courts is to so construe statutes upon 
the subject.? 

It is also obvious that the city authori- 
ties, rather than county or township offi- 


1See Ottawa v. Walker, 21 Ill. 605, 74 Am. 
Dec. 121; People ex rel. Seipp v. Chicago & 
N. W. R. Co. 118 Ill. 520, 8 N. E. 824; Cook 
County v. Great Western R. Co. 119 Iil. 218, 
10 N. E. 564; McGrew v. Stewart, 51 Kan. 
185, 32 Pac. 896; Salisbury v. Gaskin, 66 N. 


“General Practice,’ 
“‘Evidence”’ and Editor of “Elliott on Contracts.” 
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, 


“Roads and Streets,” “‘Rail- 


cials, ought to have control of the city 
streets. This is true not only as a mat- 
ter of expediency, but also because it 
would violate the principle of local self- 
government, or at least be contrary to 
its spirit, to permit officers and represen- 
tatives of the county or township to con- 
trol highways within a city, which is a 
distinct corporation not represented by 
them.? 


J. L. 111, 48 Atl. 531; Waynesville v. Satter- 


thwait, 136 N. C. 226, 48 S. E. 661; Simon v. 
Northup, 27 Or. 487, 40 Pac. 560, 30 L.R.A. 
171, 176, citing 1 Elliott on Roads & Streets, 
3d ed. § 543; State v. Childs, 109 Wis. 233, 85 
N. W. 374, also citing same text-book and sec- 
tion; Spink County v. Chicago, M. & St. P. 
R. Co. 28 S. D. 44, 132 N. W. 675, Ann. Cas. 
1914A, 1048. 


2 Blocker v. State, 72 Miss. 720, 18 So. 388, 
citing Elliott on Roads & Streets, 3d ed. § 503. 
But the legislature has very comprehensive 
power over the subject and may, within con- 
stitutional limits, generally provide what offi- 
cials shall control highways and how or to 
what extent. See Smith v. Hamilton County, 
173 Ind. 364, 90 N. E. 881; Meehan v. Shields, 
57 Wash. 617, 107 Pac. 835. Compare also 
Norwich v. Story, 25 Conn. 44; State ex rel. 
Hendricks v. Marion County, 170 Ind. 595, 82 
N. E. 513; Strange v. Grant County, 173 Ind. 
640, 91 N. E. 242; Isanogle v. Russey, 174 
Ind. 245, 91 N. E. 938; Lewis v. Laylin, 46 
Ohio St. 663, 23 N. E. 288; Re Road, 40 Pa. 
300. See also as to bridges, 1 Elliott on Roads 
& Streets, 3d ed. § 58. 
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For the reasons stated, and also be- 
cause a statute relating specifically to 
cities and their streets is a specific law 
upon the precise subject, it is ordinarily 
held, as it should be, that such a statute 
vesting jurisdiction and control in the 
city gives it exclusive authority over the 
city streets notwithstanding there may be 
a general law giving authority over high- 
ways to county or township officials.® 

There are a few decisions that seem 
to announce a different rule from that 
above stated, and hold: that the power 
of the city is not exclusive.* But they 
are decisions of courts in jurisdictions in 
which a different doctrine from that 
which obtains in most jurisdictions in 
regard to highways prevails in several 
respects. Some of them may, perhaps, 
be reconciled under the facts, but others 
seem to be contrary both to the weight 
of authority and to the better reason. 

A different and more doubtful ques- 
tion or phase of the subject is presented 
where a city or town charter contains no 
express provision giving it power and 
control over the street, or where it has 
been taken into the city by annexation 
of territory. The better rule, both in rea- 
son and upon authority, seems to be that 
even in such a case jurisdiction and ex- 


3 Nelson v. Garfield County, 6 Colo. App. 
279, 40 Pac. 474, citing 1 Elliott on Roads & 
Streets, 3d ed. § 543; Genesee v. Latah County, 
4 Idaho, 141, 36 Pac. 701; Gallaher v. Head, 
72 Iowa, 173, 33 N. W. 620; Shields v. Ross, 
158 Ill. 214, 41 N. E. 985; Anderson v. Endi- 
cutt,'101 Ind. 539; Tucker v. Conrad, 103 Ind. 
349, 2 N. E. 803 (County Commissioners have 
no control without consent of city authori- 
. ties); State v. Chicago, I. & L. R. Co. 151 
Ind. 474, 51 N. E. 914; Indianapolis v. Hig- 
gins, 141 Ind. 1, 40 N. E. 671; Cross v. Morris- 
town, 18 N. J. Eq. 305; Cherry v. Keyport, 52 
N. J. L. 544, 20 Atl. 970; Re Public Road, 
54 N. J. L. 539, 24 Atl. 759; Re Osage Street, 
90 Pa. 114; Spink County v. Chicago, M. & 
St. P. R. Co. 28 S. D. 44, 132 N. W. 675, Ann. 
Cas. 1914A, 1048; Norwood v. Gonzales Coun- 
ty, 79 Tex. 218, 14 S. W. 1057. See also Wig- 
gins v. Skeggs, 171 Ala. 492, 54 So. 756; Mush- 
baugh v. Fast Peoria, 260 Ill. 27, 102 N. E. 
1027: Re Woolsey, 95 N. Y. 135; Cowan’s 
Case, 1 Overt. 311. 

4 Norwich v. Story, 25 Conn. 44; Harkness 
v. Waldo County, 26 Me. 353; Smith v. Cum- 
berland County, 42 Me. 395; Deering v. Cum- 
berland County, 87 Me. 151, 32 Atl. 797. See 
also Wells v. McLaughlin, 17 Ohio, 99; Rail- 
road Co. v. Cummins, 53 Ohio St. 683, 44 N. 
FE. 1144: Bennington v. Smith, 29 Vt. 254. 
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clusive control of its streets, including 
such a highway, are in the municipality 
as soon as it comes into existence under 
the law.® In creating an incorporated 
town or city the legislature should be 
deemed to do so in view of the general 
principles applicable to such political 
subdivisions and the customary exercise 
by them of exclusive jurisdiction in such 
cases, as well as the conflict and confu- 
sion that would result from such a di- 
vided. control and responsibility. The 
object of incorporating a town or city is 
to invest the inhabitants of the locality 
with the government and control of mat- 
ters that are of special local municipal 
concern, and its streets are certainly of 
special local concern as much as almost 
anything can be.® So, the officers of the 
municipality should be better able to 
judge of its needs in this regard and bet- 
ter able to take charge of the streets and 
protect the municipality from liability 
than officers of another political sub- 
division covering a larger territory and 
having other interests. The duty and re- 
sponsibility of a city as to its streets are 
also such, in many respects, as to require 
a broader authority and more adequate 
means than would ordinarily be required 
for the care and control of rural high- 
ways. 

But, there are some decisions to the 
contrary,’ and it is held that where 


5 Almand vy. Atlanta Consol. Street R. Co. 
108 Ga. 417, 34 S. E. 10; McGrew v. Stewart, 
51 Kan. 185, 32 Pac. 896, quoting 1 Elliott on 
Roads & Streets, 3d ed. § 504; Owen v. Brook- , 
port, 208 Ill. 35, 69 N. E. 952; Blocker v. State, 
72 Miss. 720, 18 So. 388; Lee v. McCook, 8&2 
Neb. 26, 116 N. W. 955; Huddleston v. Eu- 
gene, 34 Or. 343, 55 Pac. 868, 870, 871, 43 
L.R.A. 444, quoting from Elliott on Roads & 
Streets, 3d ed. § 504. See also Brown v. Hines, 
16 Ind. App. 1, 44 N. E. 655; Indianapolis v. 
Croas, 7 Ind. 9; Shawnee County v. Topeka, 
39 Kan. 200, 18 Pac. 161; Danville v. Fiscal 
Ct. 106 Ky. 608, 51 S. W. 157, 20 Ky. L. Rep. 
1495, 49 S. W. 458; Louisville v. Brewer, 24 
Ky. L. Rep. 1671, 72 S. W. 9; Cascade County 
v. Great Falls, 18 Mont. 537, 46 Pac. 437; Wa- 
bash R. Co. v. Defiance, 52 Ohio St. 262, 40 
N. E. 89. 

6 Blocker v. State, 72 Miss. 720, 18 So. 388, 
390, quoting 1 Elliott on Roads & Streets, 3d 
ed. § 505. 

7See Baldwin v. Green, 10 Mo. 410; and 
cases cited in note 4 above. See also People 
ex rel. Nichols v. Queens County, 62 Hun, 





Conflict of Jurisdiction Over Highways 


power over streets is not given to a city, 
or only partial power or jurisdiction is 
given, the county retains its original au- 
thority over them, except in so far as it 
has been conferred on the city.® 

In a comparatively recent case in Wis- 
consin the question arose as to whether 
one town ,had jurisdiction, under the 
statute, over a part of a highway within 
the limits of another town. The statute 
provided that the supervisors of two 
towns, in the case of a township-line 
highway, should apportion it between the 
two towns for repairs, and that each 
town should have all the rights and be 
subject to all the liabilities, in relation 
to that part of the highway apportioned 
to it, “as if it were wholly located in 
such town.” The court applied the gen- 
eral rule of exclusive jurisdiction so as 
to give one town to which part of the 
highway in the other town had been ap- 
portioned exclusive control in the matter 


of repairs over that portion of the high- 


619, 43 N. Y. R. 33, 16 N. Y. Supp. aa 
Lewis v. Fo 46 Ohio St. 663, 23 7 
288; Heiple v. East Portland, 13 Or. 

Pac. 907. And compare Indianapolis v. ies 
gins, 141 Ind. 1, 40 N. E. 671. 

8 State, Washington, Prosecutor, v. Fisher, 
43 N. J. L. 377; Re Callowhill Street, 32 Pa. 
361. See also as to effect of annexation or 
the like upon existing rights, Belleville v. St. 
Clair County Turnp. Co. 17 L.R.A.(N.S.) 
1071 and note; Cloverdale Homes vy. Clover- 
dale, — Ala. —, 62 So. 712, 47 L.R.A.(N.S.) 
607 and note. 

9 State v. Childs, 109 Wis. 233, 85 N. W 
374, 376, citing 1 Elliott on Roads and Streets, 
7 ed. § 543; and Chicago, M. & St. P. R. Co. 

Sitiweaioes, 97 Wis. 418, 432-434, 72 N. W. 
1118, See also Oliver v. Newberg, 50 Or. 92, 
91 Pac. 470. And compare Strange v. Grant 
County, 173 Ind. 640, 91 N. E. 242; Renard v. 
Grande, 29 Ind. App. 579, 64 N. E. 644; High- 
way Comrs. v. Willard, 41 Mich. 627, 3 .N. W. 
164, 
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way, instead of confining it to the terri- 
torial limits of the town in which it 
was located. And in the opinion upon 
this point the court said: “That lan- 
guage (of the statute), looking only 
to its literal sense, is too plain to call for 
or admit of judicial construction. Ap- 
plying the language in such literal sense 
to the subject of the law, no absurd con- 
sequences are perceived, nor do we find 
any conflict between it and any other 
statute. The purpose of the law seems 
to be that there shall be no divided re- 
sponsibility as to any part of a town-line 
highway. That is in accordance with 
legislative policy generally as regards 
highways, and with the policy of courts 
where judicial construction is required 
to determine questions of conflicting ju- 
risdiction as to such ways.” ® 

In determining the question as to what 
officers have jurisdiction, and the extent 
thereof and manner in which it shall be 
exercised, much, of course, depends upon 
the particular statute or statutes upon 
the subject. If there is a valid statute 
clearly giving jurisdiction and authority 
to one body or class of officers, without 
conflicting with any other law, such stat- 
ute is controlling; and this is true even 
where the statute gives concurrent juris- 
diction or requires united or joint action. 
But in case of ambiguity in the statute, 
or where there are two or more statutes 
upon the subject of jurisdiction and au- 
thority over highways, with apparently 
conflicting provisions, the problem is 
usually solved by applying the rules 
stated in this article. 
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are certain 
rules applicable to 
travelers upon public 
{ ways, which are so im- 
portant that everybody 
8 ought to know and ob- 
serve them. The law 
relative thereto is 
known as “the law of 
the road.” These rules relate to the 
meeting, passing, and conduct of teams 
on the road; and it is more important 
that there should be some well-established 
and understood rules on the subject than 
what the rules are. In England the rules 
are somewhat different, and some of them 
are the reverse of what they are in this 
country. But the rules and the law re- 
lating thereto in this country are about 
the same in every state of the Union. 
Our statutes provide that when persons 
meet each other on a bridge or road, trav- 
eling with carriage or other vehicles, each 
person shall seasonably drive his carriage 
or other vehicle to the right of the mid- 
dle of the traveled part of such bridge 
or road, so that their respective carriages 
or other vehicles may pass each other 
without interference; that one party 
passing another going in the same direc- 
tion must do so on the left-hand side 
of the middle of the road, and if there 
is room enough, the foremost driver 
must not wilfully obstruct the road. 
Although these are statutory rules, yet 
they are not inflexible in every instance, 
as on proper occasions they may be 
waived or reversed. They are intended 
for the use of an intelligent and civilized 
people ; and in the crowded streets of vil- 
lages and cities, situations or circum- 
stances may frequently arise when a de- 
viation will not only be justifiable but 
absolutely necessary. One may always 
pass on the left side of a road, or across 
it, for the purpose of stopping on that 


side, if he can do so without interrupting 
or obstructing a person lawfully passing 
on the other side. And if the driver of a 
carriage on the proper side of the road 
sees a vehicle coming furiously on the 
wrong side of the road, it is his duty te 
give way and go upon the wrong side 
of the road, if by so doing he 
can avoid an accident. But in deviating 
from the “law of the road,” one must be 
able to show that it was the proper and 
reasonable thing to do under the circum- 
stances, or else he will be answerable for 
all damages; for the law presumes that a 
party who is violating an established rule 
of traveling is a wrongdoer. Of course 
a person on the right side of the road has 
no right to run purposely or recklessly 
into a trespasser, simply because he is 
wrongfully giving him the opportunity to 
receive an injury, and then turn around 
and sue for damages arising from his 
own foolhardiness and devil-may-care 
conduct. 

Every one seeking redress at law on 
account of an accident must be able to 
show that he himself was at the time in 
the exercise of ordinary care and precau- 
tion, and it is not enough for him to show 
that somebody else was violating a rule 
of law. When the road is occupied a 
traveler is at liberty to take whichever 
side of the road best suits his conven- 
ience, as he is only required “seasonably 
to drive to the right” when he meets an- 
other traveler; but if parties meet on the 
sudden, and an injury results, the party 
on the wrong side of the road is respon- 
sible, unless it clearly appears that the 
party on the proper side has ample means 
and opportunity to prevent it. 

When there is occasion for one driver 
to pass another going in the same direc- 
tion, the foremost driver may keep the 
even tenor of his way in the middle or 
on either side of the road, provided there 











is sufficient room for the rear driver to 
pass by; but if there is not sufficient 
room, it is the duty of the foremost driver 
to afford it, by yielding an equal share 
of the road, if that be practicable, but 
if not, then the object must be deferred 
till the parties arrive at ground more fa- 
vorable to its accomplishment. If the 
leading traveler then 
wilfully refuses to 
comply, he makes him- 
self liable, criminally, 
to the penalty imposed 
by the statute, and an- 
swerable at law in case 
the rear traveler suf- 
fers damage in conse- 
quence of the delay. 
There being no statute 
regulations as to the 
manner in which per- 
sons should drive when 
they meet at the junc- 
tion of two streets, the 
rule of the common law 
applies, and each per- 
son is bound to use due 
and reasonable care, 
adapted to the circum- 
stances and place. 

By the “traveled 
part” of the road is in- 
tended that part which 
is usually wrought for traveling, and not 
any track which may happen to be made 
in the road by the passing of vehicles ; but 
when the wrought part of the road is hid- 
den by the snow, and a path is beaten and 
traveled on the side of the wrought part, 
persons meeting on such beaten and irav- 
eled path are required to drive their ve- 
hicles to the right of the middle of such 
path. Many drivers of heavily loaded 
vehicles seem to think that all lightly 
loaded ones should turn out and give 
them all the traveled part of the road. 
No doubt a lightly loaded vehicle can 
often turn out with less inconvenience 
than a heavily loaded one, and generally 
every thoughtful and considerate driver 
of a light vehicle is willing to, and does, 
give the heavy vehicle more than half 
the road on every proper occasion; but 
the driver of the heavy vehicle ought to 
understand that it is done out of courtesy 
to himself and consideration for his 
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horses, and not because it is required by 
any rule of law. The statute law makes 
no distinction between the lightly and 
the heavily loaded vehicle. Both alike 
are required to pass to the right of the 
traveled part of the road. In case of 
accident the court would undoubtedly 
take into consideration the size and load 
of each vehicle, as 
bearing upon the ques- 
tion of the conduct of 
the drivers under the 
circumstances, and 
their responsibility 
would be settled in ac- 
cordance with “the law 
of the road,” modified 
and possibly reversed 
by the situation of the 
parties and the circum- 
stances surrounding 
them at the time. 

A traveler in a com- 
mon carriage may use 
the track of a street 
railway when the same 
is not in use by the 
company ; but the com- 
pany is entitled to the 
unrestricted use of 
their rails upon all 
proper occasions, and 
then such traveler must 
keep off their track, or else he renders 
himself liable to indictment under the 
statutes of the state where he lives. 

In England “the law of the road” ap- 
plies as well to equestrians as to travelers 
by carriage, and I can see no good reason 
why it should not be so here. In most of 
the states the statutes are silent on the 
subject, and the courts have not been 
called upon very often to pass upon the 
question ; but it has been decided in some 
of the states that when a traveler on 
horseback meets another equestrian or a 
carriage, he may exercise his own notions 
of prudence, and turn either to the right 
or the left at his option. Of course when 
the statutes are silent travelers are amen- 
able only to the common law of the land. 
By this law they are required to ride on 
the public ways with due care and pre- 
caution, and to exercise reasonably good 
judgment on every occasion under all 
the attendant circumstances. 
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A public thoroughfare is a way for 
foot passengers as well as carriages, and 
a person has a right to walk on the car- 
riage way if he pleases; but, as Chief 
Justice Denman once remarked, “he had 
better not, especially at night, when car- 
riages are passing along.” However, all 
persons have an undoubted right to walk 
on the beaten tracks of a road, if it has 
no sidewalk, even if infirm with age or 
disease, and are entitled to the exercise 
of reasonable care on the part of persons 
driving vehicles along it. If there is a 
sidewalk which is in bad condition, or 
obstructed by merchandise or otherwise, 
then the foot passenger has a right to 
walk on the road if he pleases. But it 
should be borne in mind that what is 
proper on a country road might not be in 
the crowded streets of a city. In law 
everyone is bound to regulate his conduct 
to meet the situations in which he is 
placed and the circumstances around him 
at the time. A person infirm with age 
or disease, or afflicted with poor eyesight, 
should always take extraordinary precau- 
tion in walking upon the road. Thus, a 


man who traverses a crowded thorough- 


fare with edged tools or bars of iron must 
take especial care that he does not cut or 
bruise others with the things he carries. 
Such a person would be bound to keep a 
better lookout than the man who merely 
carried an umbrella; and the man who 
carried an umbrella would be bound to 
take more care when walking with it 
than a person who had nothing. 
Footmen have a right to cross a high- 
way On every proper occasion, but when 
convenient they should pass upon cross 
walks, and in so doing should look out 
for teams; for it is as much their duty, 
on crossing a road, to look out for teams, 
as it is the duty of the drivers of teams 
to be vigilant in not running over them. 
“The law of the road” as to the meeting 
of vehicles does not apply to them. They 
may walk upon whichever side they 
please, and turn, upon meeting teams, 
either to the right or to the left, at their 
option, but it is their duty to yield the 
road to such an:extent as is necessary 
and reasonable; and if they walk in the 
beaten track or cross it when teams are 
passing along, they must use extraordi- 
nary care and caution or they will be 
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remediless in case of injury to them- 
selves. 

During the past few years several me- 
chanical vehicles propelled by steam or 
electrical power have appeared upon the 
highways of the world. Among the mar- 
velous inventions of the past century the 
vehicles of the road have shared in the 
improvements which have everywhere 
measured the progress of mankind in 
mechanical ingenuity and scientific at- 
tainments. Good roads are always evi- 
dences of high civilization ; and with good 
roads we may always look for convenient 
and artistic methods of travel. Motor 
cycles, automobiles, and auto trucks are 
now familiar objects on both the city and 
country roads. As they come into gen- 
eral use, the legal status of the machines 
on the highway becomes an interesting 
and important question to their owners 
and the public at large. There is very 
little statute or adjudicated law bearing 
directly upon their use in our public 
streets and ways, but no doubt many of 
the well-established principles of our road 
law are as applicable to them as to the 
ordinary road vehicle. Every new inven- 
tion or discovery produces changes in 
the law. The main principles of the law 
remain substantially the same from one 
generation to another; but new applica- 
tions and modifications of these prin- 
ciples are constantly necessitated by new 
inventions and discoveries in the me- 
chanic arts which change the habits and 
modes of life of the people. If they are 
treated in law the same as ordinary road 
vehicles now known to the law, then 
their use is already regulated by the cus- 
toms and usages of generations past, and 
the principles of law applicable to them 
have been settled by the decisions of the 
highest courts of the world. But if they 
are considered in law not as ordinary 
road vehicles, but with special favor or 
disfavor, according to the varying cir- 
cumstances of each case, then there will 
be confusion and uncertainty in the law 
relative to their use. 
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Frightening Horses on Highways 


BY RICHARD SAXE JONES 
Of the Seattle (Wash.) Bar 


~ LAWYER naturally 
takes for his text some 
case with which he is 
__| familiar; and on the 

K subject of “Frighten- 
[ Pav ing Horses,” the case 
} SF of White v. Ballard, 

J 19 Wash. 284, 53 Pac. 
159, 4 Am. Neg. Rep. 
239, is at least an interesting one, the 
decision avoiding much that was of par- 
ticular interest in the actual trial of the 
case and which appears in the briefs, the 
burden of the decision being borne by a 
few words: 

“It would be of but little value to re- 
view the almost infinite number of cases 
upon this question. Streets must be so 
constructed that the ordinary horse, with 
the ordinary disposition, allowing for the 
ordinary incidents of caprice or fright, 
can be driven with reasonable safety 
upon them.” 

The appellant in that case depended 
upon a long series of decisions, holding 
that the primary and proximate cause 
of the accident was not the condition of 
the street, but was the frightening of 
the horse by bicycles, and that the un- 
controllable condition of a horse could 
not be considered as negligence on the 
part of a city. 

Particular stress was laid upon the 





1Teater v. Seattle, 10 Wash. 327, 38 Pac. 
1006; Beall v. Athens Twp. 81 Mich. 536, 45 
N. W. 1014; Jackson v. Bellevieu, 30 Wis. 
250; McClain v. Garden Grove, 83 Iowa, 235, 
48 N. W. 1031, 12 L.R.A. 482; St. Clair Min- 
eral Springs Co. v. St. Clair, 96 Mich. 463, 
56 N. W. 18; Brown vy. Laurens County, 38 
S. C. 262, 17 S. E. 28: St.. Louis, L. M. @ S. 
R. Co. v. Roberts, 56 Ark. 387, 19 S. W. 1055; 
Farmers’ High Line Canal & R. Co. v. West- 
lake, 23 Colo. 26, 46 Pac. 134; Herr v. Leb- 
anon, 149 Pa. 222, 34 Am. St. Rep. 603, 24 
Atl. 207, 16 L.R.A. 106; Chartiers Twp. 
v. Phillips, 122 Pa. 601, 16 Atl. 26; 
Jackson Twp. v. Wagner, 127 Pa. 184, 
14 Am. St. Rep. 833, 17 Atl. 903; 
Kingsley v. Bloomingdale Twp. 109 Mich. 340, 


case of Brown v. Laurens County, 38 
S. C. 282, 17 S. E. 21. But many de- 
cisions were quoted to the effect that 
where the proof was that if the horse 
or team had been under the control. of 
the driver, then the defect in the high- 
way could not be considered the proxi- 
mate cause of the injury.- That the 
fright of the horse is looked upon as hav- 
ing been the primary and efficient cause 
of the accident, and a court will not stop 
to consider how far the negligence of a 
city may have contributed toward the re- 
sult. That it is not the duty of the town 
to provide roads which shall be safe for 
unmanageable horses, nor for such as 
have escaped from the control of their 
drivers. 


Disposition of Horse. 


Some of the cases, such as Stone v. 
Hubbardston, 100 Mass. 49, seem to have 
turned upon a question of fact as to the 
disposition of the horse, and that there 
would be no liability upon a city if the 
shying of the horse was caused by an ob- 
ject that would not startle an ordinarily 
gentle horse, it seeming to be the opinion 
of the court that one must study the 
nature of the particular horse and de- 
termine whether he was ordinarily 
gentle, before the right to damages could 
be determined. 


67 N. W. 333; Fogg v. Nahant, 98 Mass. 578; 
Titus v. Northbridge, 97 Mass. 258, 93 Am. 
Dec. 91; Horton v. Taunton, 97 Mass. 266 
note; Stone v. Hubbardston, 100 Mass. 49; 
Moulton v. Sanford, 51 Me. 127; Schaeffer v. 
Jackson Twp. 150 Pa. 145, 30 Am. St. Rep. 
792, 24 Atl. 629, 18 L.R.A. 100; Moore v. Ab- 
bot, 32 Me. 46; Wilson v. Wheeling, 19 W. 
Va. 323, 42 Am. Rep. 780; Yeager v. Bluefield, 
40 W. Va. 484, 21 S. E. 753; Van Pelt v. 
Clarksburg, 42 W. Va. 218, 24 S. E. 878; 
Bowes v. Boston, 155 Mass. 344, 29 N. E. 633, 
15 L.R.A. 365; Bell v. Wayne, 123 Mich. 386, 
81 Am. St. Rep. 204, 82 N. W. 215, 48 L.R.A. 
644; Harrodsburg v. Abram, 138 Ky. 157, 127 
S. W. 758, 29 L.R.A.(N.S.) 199. 
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Guard Rails. 


Other cases seem to have turned upon 
the question whether the guard rails or 
other methods of protection for the 
safety of the traveler were sufficient, and 
whether or not some other guard rail or 
other means of protection for the safety 
of the traveler could have been provided. 
Such seems to have been the decision in 
Moulton v. Sanford, 51 Me. 127, and, 
of course, many cases depended upon the 
facts which might show negligence on 
the part of the person complaining. 

In St. Clair Mineral Springs Co. v. 
St. Clair, 96 Mich. 463, 56 N. W. 18, the 
court says that the law is as follows: 

“If you find that the backing of the 
horse was not occasioned by the defec- 
tive condition of the bridge, . . . then 
it would make no difference whether the 
railing was sufficiently strong or not, be- 
cause in that case the defendant’s neg- 
ligence would not be the proximate 
cause of the injury.” 

And it has seemed that courts inave 
gone so far as to almost say that the 
condition of the road must. be the sole 


cause of the injury before the city, town, 
or county would be liable. 


Avoidance of Danger. 


Other interesting questions have been 
inserted into this class of cases, one be- 
ing the question whether the plaintiff 
claiming damages could not have done 
something different from what he did do 
and have avoided the danger. For ex- 
ample, if he turned to the left to avoid 
some approaching vehicle, when he might 
better have turned to the right, whether 
that of itself might not constitute con- 
tributory negligence. Or, perchance, 
whether the driver of the horse might 
not have turned around and driven away 
from an approaching object which might 
cause fright. Or, further, whether the 
driver might not have left the road and 
allowed some approaching object which 
might produce fright to an ordinary 
horse, to pass, without the horse having 
an opportunity of viewing such ap- 
proaching object. In other words, 
whether the driver of the horse ought not 
to accommodate fellow travelers upon 
the road and select a safe place, whether 
in the road, off the road, or by turning 


about and driving in a different direc- 
tion? 

It has even been maintained that where 
the evidence indicated that the driver of 
a horse could have turned to the right 
or to the left, or could have avoided the 
danger by alighting from the vehicle in 
which he was driving and holding the 
horse by the head, it was his duty so to 
do, and so to guide the horse as to 
avoid any injury, and that if the driver 
did not avail himself of such an oppor- 
tunity, it constituted contributory negli- 
gence, and damages could not be recov- 
ered. 

It has been held that the driver had 
no right to assume that his particular 
horse would meet and pass peculiar ob- 
stacles without fright, but that knowing 
his horse, he should assume the burden 
of so guiding him as to prevent injury, 
the expression having been used that 
“the city cannot justly be required to ex- 
ercise greater care of the plaintiffs than 
they, themselves, should exercise.” 8 

We will not stop here to discuss the 
question of contributory negligence from 
the general standpoint, as it must be con- 
ceded under the general decisions of 
nearly every state in the Union that if 
a complaining party contributes to an ac- 
cident by which he is injured, he can- 
not recover; for one reason, among 
others, that no jury can determine how 
far such contribution of the plaintiff con- 
curred in the production of the result. 


Leading Washington Case. 


In the case of White against Ballard, 
to which we have referred, the city was 


2Texas & P. R. Co. v. Curlin, 13 Tex. Civ. 
App. 505, 36 S. W. 1003; Van Pelt v. Clarks- 
burg, 42 W. Va. 218, 24 S. E. 878; Phillips v. 
Ritchie County, 31 W. Va. 477, 7 S. E. 427. 
Pugh v. es Improv. Co. 14 Wash. 331, 
44 Pac. 547, 689; Ray, Negligence’ of —< 
Duties, p. 364; Potter v. Chicago & N 
Co. 21 Wis. 377, 94 Am. Dec. 548, 7 Am. Neg 
Cas. 157; Elam v. Mt. Sterling, 132 Ky. 65 
117 S. W. 250, 20 L.R.A.(N.S.) 512; Webster 
v. Chicago, B. & Q. R. Co. 86 C. o -. 125, 
158 Fed. 769, 42 L.R.A.(N.S.) 568; Matti- 
more v. Erie, 144 Pa. 14, 22 Atl. 817; O’Keefe 
v. Chicago, R. I. & P. R. Co. 32 Iowa, 467; 
Oil City Fuel Supply Co. v. Boundy, 122 Pa. 
449, 15 Atl. 865; 4 Am. & Eng. Enc. Law, 
25-31, 58, note 1. Banning v. Chicago, R. I. 
& P. R. Co. 89 Iowa, 74, 56 N. W. 277, 11 Am. 
Neg. Cas. 521; Monongahela City v. Fischer, 
111 Pa. 9, 56 Am. Rep. 243, 2 Atl. 87. 
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supported by a strong case from the su- 
preme court of the same state; namely, 
the case of Teater v. Seattle, 10 Wash. 
327, 38 Pac. 1006, which, so far as that 
state is concerned, was then and now is 
looked upon as the leading case upon 
the question of runaway teams. In the 
report of the case are found many cita- 
tions from the brief 
of the appellant, who 
was the injured 
party and failed to 
recover. And the 
supreme court of the 
state of Washing- @& 
ton in that case held 
that the accident was 
due to the fact that 
the horses were un- 
manageable, and not #& 
to any negligent con- 
dition of the street. 
So that it is clear 
that the decision in 
that case turned 
purely upon a ques- 
tion of fact, and the 
case of White v. 
Ballard, heretofore 
referred to, was for 
a time assumed to 
be an overruling of 
the case of Teater v. 
Seattle, but in the 
case of Taylor v. 
Ballard, 24 Wash. ° 
191, 64 Pac. 143, 9 
Am. Neg. Rep. 648, 
decided in the year 1901, the supreme 
court of that state differentiated the two 
cases, and the decision is a very interest- 
ing one, the opinion being written by 
Chief Justice Dunbar, who has always 
been considered the great jurist, first, of 
the territory, and afterwards of the state, 
of Washington. One desiring to investi- 
gate the question before us cannot do 
better than to read the decision in Tay- 
lor v. Ballard in full. 

The effect of all of the decisions seems 
to us to be that municipalities are not 
bound to furnish roads upon which it 
will be safe for horses of bad disposi- 
ticns to carry out their special caprices, 
nor .r horses to run away. But that, 
on other hand, municipalities are 
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bound to furnish roads upon which the 
ordinary traveler, driving in an ordinary 
way, can feel reasonably safe. 

Before passing from the case of White 
v. Ballard, it may not be inappropriate 
to mention an amusing incident connect- 
ed with the case. 

It will be noted that the horse was 
frightened in that 
case by the approach 
of bicycle riders; 
and the facts are, al- 
though not shown 
by the decision, that 
the -first bicycle ex- 
pert was a prominent 
dentist of the city of 
Seattle, who wore 
side whiskers reach- 
ing down perhaps 8 
or 10 inches below 
his chin, and that in 
riding toward the 
horse, the wind blew 
through his  whis- 
kers, and caused 
them to part and 
stand out like the 
fins of a fish, and a 
considerable effort 
was made to show 
that the horse was 
frightened by the 
whiskers, and not by 
the bicycles, and 
therefore the dentist 
was liable, and not 
the city. This prop- 
osition became so serious, that the den- 
tist shortly afterward removed his whis- 
kers, and has carried a smooth face from 
that day to the present one. 

We cannot analyze the thoughts of a 
horse, and it is not strange that seeing 
bicycles coming directly toward him, a 
horse may begin to back or shy. Nor is 
it stranger that if the horse should see a 
pair of burnsides like that of the wit- 
ness in the case referred to, he should 
make up his mind that danger confront- 
ed him, and back the vehicle off from 
the public highway. It seems to us that 
it might have been well for the trial 
court to submit to the jury the right to 
decide what was the proximate cause of 
the injury,—the narrowness of the road- 
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way, or the mental condition of the horse 
as affected by either bicycles or whiskers. 


The Question of Negligence. 


Studying the cases which seem to be 
most carefully considered in regard to 
the right to recover damages caused by 
the frightening of horses, it has seemed 
to us that the whole matter boils itself 
down to one proposition, and that is 
whether the negligence complained of is 
that of the owner or driver of the ve- 
hicle or of some other person, corpora- 
tion, Or municipality which is sought to 
be blamed, and that this question is an- 
swered by simply inquiring who was 
guilty of negligence and then applying 
the maxim: “Negligence is the lack of 
care commensurate with the situation.” 

It is not contended in any of the cases 
that municipal corporations are insurance 
companies for the protection of persons 
using vicious and uncontrollable horses, 
but neither can it be contended that a 
municipal corporation might build a trap 
into which the driver of even a vicious 
horse might proceed and meet death or 
injury in spite of the greatest care. 

It seems to us that the question is 
purely one of negligence or contributory 
negligence, and that means that it is 
purely a question of negligence; the ex- 
pression “contributory negligence” hav- 
ing always seemed to us as being very in- 
apt. 

If one by his negligence caused his 
own injury, he ought not to recover from 
someone else, and if that someone else 
caused the injury without the negligence 
of self, then someone else should be held 
responsible. 

On this subject there have been many 
decisions turning upon a question of fact 
as to whether the presence or absence of 
a guard rail or a sufficient guard rail 
does not infer negligence, or does not do 
away with the: presumption of negli- 
gence. In other words, the claim has 
been often made that it was the duty of 
the municipality before the accident to 
build and construct a reasonably safe 
highway of which a guard rail might be 
a part, the plaintiff usually claiming that 
if the guard rail had been built, the ac- 
cident would not have happened, and 
the city claiming that, guard rail or no 
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guard rail, the accident would have hap- 
pened anyway, or that the guard rail 
which had been built (in cases where 
one had been built) was such as to ex- 
cuse the municipality from any negli- 
gence. 


Proximate Cause. 


From our point of view, this simply 
comes down to the same question of 
proximate cause; and the fact that de- 
cisions have been rendered upon every 
possible state of facts, and upon every 
side of the law applicable to this diffi- 
cult question, adds to the conclusiveness 
of our view that it was purely a question 
of fact and a determination of the pri- 
mary or proximate cause of the accident. 
Courts not only seem to have differed in 
different states, in their decisions upon 
these points, but seem to have overruled 
themselves in many cases; and this seems 
to be particularly true in the Massachu- 
setts cases, where we would look for a 
more settled state of the law. 

In vol. I. of Sutherland on Damages, 
1883 ed. pages 38-47, the editor analyzes 
the case of Toms v. Whitby Twp. 35 U. 
C. Q. B. 195, and the analysis of the 
Massachusetts cases in this Canadian de- 
cision shows how unfortunately our 
courts have differed one from the other, 
and each from itself, in regard to the 
question of proximate cause in cases of 
a narrow roadway, the lack of a railing, 
a frightened horse, accident caused by 
the horse becoming unruly, and damage 
to the plaintiffs by being thrown from 
their carriage. Quoting from that de- 
cision is the following: 

“It would not be reasonable to hold a 
municipality liable if a drove of cattle 
rushed into a bridge and pressed off the 
railings. ‘The bridge could not have been 
intended to meet such an occurrence anv 
more than it could have been intended 
to bear a heavy steam carriage or a long 
train of artillery; but it would be quite 
as reasonable to hold that however crazy 
the bridge or however scandalous the 
state of the road which caused the in- 
jury, that it would be sufficient answer 
to say that the horse was unmanageable.”’ 

This would seem to answer all of the 
arguments in the various cases which at- 
tempt to determine or differentiate be- 
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tween two wrongdoers,—a municipality 
with a bad bridge and a driver with a 
vicious horse. 

In other states, there seems to have 
been a great diversity of opinion from 
year to year as these cases have arisen. 
In the West Virginia cases, they seem 
to even go so far as to hold that it is 
contributory negligence to use a road in 
West Virginia. Van Pelt v. Clarksburg, 
42 W. Va. 218, 24 S. E. 878. 

In Pennsylvania, there seems to have 
been a difference of opinion,—in one 
case the holding being that the township 
authorities were not bound to expect that 
after a horse had once crossed a bridge, 
he might back the buggy up to the bridge 
again where there was no guard rail, and 
an accident result. In other words, that 
the proximate cause was the backing of 
the horse, and that the absence of the 
guard rails might possibly render the 
consequence more serious. 

The case of Herr v. Lebanon, 149 Pa. 
222, 34 Am. St. Rep. 603, 24 Atl. 207, 16 
L.R.A. 106, is an interesting one, many 
of the expressions of the court in that 
case being very terse and pat. Among 
other things, it being said that the high- 
way was not maintained for those horses 
only that never took fright. Further, 
that speculation on the doctrine of proxi- 
mate and remote cause seemed to have 
been somewhat of an intellectual recre- 
ation of text writers on the subject. 

In other words, courts could go on 
speculating that if the injured party had 
ridden in an automobile instead of in a 
buggy, or had gone a different road, or 
if, when he saw danger approaching, he 
had gotten out of his buggy, hit the horse 
a good blow with the whip, and let him 
run away, then he might never have been 
injured. But the fact remains that the 
question involved is the dominating 
cause, and when a public highway is so 
constructed as to invite persons to use 
it under the usual and ordinary circum- 
stances for which highways are used, 
and such construction permits the acci- 
dent for which suit is brought, then the 
municipality is liable. 

There are so many different sets of 
facts upon which the various cases de- 
pend that it is impossible to draw a 
principle upon which all of them can be 


101 


determined independent of the facts 
themselves. 

A municipality is liable for injuries 
caused by a frightened horse striking an 
object unlawfully in the highway.‘ 

A hand car removed from the track 
by employees, within limits of the high- 
way at a crossing, to permit a train to 
pass, is not an unlawful obstruction of 
the way which will render the company 
liable for injuries due to the frightening 
of a horse by it.5 

The cases of a horse dropping dead 
from heart disease and such death being 
the direct cause of the injury, cases 
where the horse was allowed to get his 
check rein over the thill, or where the 
driver allowed the reins to slip from his 
hands, are common in the various re- 
ports. But the principle involved seems 
to us to be most clearly shown in the 
cases cited below.® 

There has been some confusion among 
the cases, arising from the different 
views of the law in regard to associate 
causes, that is to say, where the direct 
and primary cause is apparent and at the 
same time there seems to have been other 
matters, for which the defendant was not 
responsible, which in some wise contrib- 
uted to the injury complained of. 

It has been contended in some cases 
that the negligence of the defendant mu- 
nicipal corporation must have been the 
sole cause of the injury. 


__.*McDowell v. Preston, 104 Minn. 263, 116 
N. W. 470, 18 L.R.A.(N.S.) 190; Rucker v. 
Huntington, 66 W. Va. 104, 66 S. E. 91, 25 


L.R.A.(N.S.) 143. 

5 Webster v. Chicago, B. & Q. R. Co. 86 
Cc. C. A. 125, 158 Fed. 769, 42 L.R.A.(N.S.) 
568. 

6 Carterville v. Cook, 129 Ill. 152, 16 Am. 
St. Rep. 248, 22 N. E. 14, 4 LRA. 721; 
Rohde v. Chicago & N. W. R. Co. 86 Wis. 
309, 56 N. W. 872; Yeaw v. Williams, 15 
R. I. 20, 23 Atl. 33; Ouverson v. Grafton, 5 
N. D. 281, 65 N. W. 676; Waller v. Missouri 
K. & T. R. Co. 59 Mo. App. 410; Sturgis v. 
Kountz, 165 Pa. 358, 30 Atl. 976, 27 L.R.A. 
390; Parke County v. Sappenfield, 6 Ind. App. 
577, 33 N. E. 1012; Fowler v. Linquist, 138 
Ind. 566, 37 N. E. 133; Union Street R. Co. 
v. Stone, 54 Kan. 83, 37 Pac. 1012; Joliet v. 
Shufeldt, 144 Ill. 403, 36 Am. St. Rep. 453, 
32 N. E. 969, 18 L.R.A. 750; Byerly v. Ana- 
mosa, 79 Iowa, 204, 44 N. W. 359; Carleton v. 
Caribou, 88 Me. 461, 34 Atl. 269; Eads v. Mar- 
shall, — Tex. Civ. App. —, 29 S. W. 170; 
Crockett v. Barre, 66 Vt. 269, 29 Atl. 147. 
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“When two proximate causes produce without fault, the defendant being negli- 
the injury, one accidental the other the gent, and some intervening cause for 
result of neglect, he who is negligent which neither was responsible having 
must respond in damages to the one brought about and determined the neg- 
without fault.” ? ligence of the defendant, the defendant 

In other words, the plaintiffs being is liable.’ 


7 Parke County v. Sappenfield, 6 Ind. App. 
77, 33 N. E. 1012, and cases therein cited. 
8 Rucker v. Huntington, 66 W. Va. 104, 66 
. E. 91, 25 L.R.A.(N.S.) 143; Missouri P. 
. Co. v. Hackett, 54 Kan. 316, 38 Pac. 294, 28 
..R.A. 696; Opdycke v. Public Service R. Co. 
N. J. L. 576, 76 Atl. 1032, 29 L.R.A.(N.S.) 
; McDowell v. Preston, 104 Minn. 263, 116 
N. W. 470, 18 L.R.A.(N.S.) 190. 


Che Mission of John Karshall 


It is not obvious what most of us are born for, nor why almost anyone might 
as well not have been born at all. Occasionally, however, it is plain that a 
man is sent into the world with a particular work to perform. If the man is 
commonly, though not always, unconscious of this mission, his contemporaries 
are as a rule equally blind, and it remains for after generations to discover 
that a man has lived and died for whom was set an appointed task, who has 
attempted and achieved it, and who has made the whole course of history dif- 
ferent from what it would have been without him. 

John Marshall had a mission of that sort to whose success intellect and 
learning of the highest order, as well as special legal ability and training, might 
well have proved inadequate. The work Marshall was destined to undertake 
can be estimated only by considering its inherent character. All minor fea- 
tures being disregarded, there are two of capital importance. In the first 
place, here was a ship of state just launched which was to be run rigidly by 
chart—by sailing directions laid down in advance and not to be departed from, 
whatever the winds or the waves or the surprises or perils of the voyage—in 
accordance with grants and limitations of power set forth in writing and not to 
be violated or ignored except at the risk and cost of revolution and civil war. 
The experiment thus inaugurated was unique in the history of civilized peoples 
and believed to be of immense consequence both to the American people and to 
the human race. . . . 

It was a national judiciary of this sort of which John Marshall became the 
head one hundred years ago. That he dominated his court on all constitu- 
tional questions is indubitable. That he exercised his‘mastery with marvelous 
sagacity and tact, that he manifested a profound comprehension of the prin- 
ciples of our constitutional government and declared them in terms unrivaled 
for their combination of simplicity and exactness, that he justified his judg- 
ments by reasoning impregnable in point of logic and irresistible in point of 
persuasiveness—has not all this been universally conceded for the two genera- 
tions since his death. 

“All wrong,” said John Randolph of one of Marshall’s opinions, “‘all 
wrong—but no man in the United States can tell why or wherein he is wrong.” 
—Hon. Richard Olney.—Extract from oration. 








SHE deadly grade 
crossing wlil doubtless 
be with us for many 
years to come, even on 
the more important 
fav lines of railroad, so 
es that, unfortunately, it 
will be a long time be- 
fore the numerous de- 
cisions relative to the respective rights 
and duties of railroad companies and 
highway travelers toward each other will 
be out of date. 

The inequality of the conflict between 
a train and an ordinary road vehicle or 
pedestrian when both attempt to occupy 
the same space at the same time would 
seem to be sufficient to impress upon 
those about to cross railroads with the 
necessity for extreme caution, but, judg- 
ing from the numerous cases involving 
such a state of facts, crossing a railroad 
is one situation where self-preservation 
ceases to be the first law of nature. 

The admonition so commonly seen, 
and seldom regarded in its entirety, to 
“stop, look, and listen,” has some sup- 
port in law, though but few cases insist 
upon the doing of all three things as a 
prerequisite to drawing consolation from 
the treasury of the railroad in case of in- 
jury resulting from a failure of the rail- 
road’s_ servants to take precautions 
required of them in approaching a high- 
way, buf, ordinarily, the traveler is re- 





quired to look and listen for trains, to 
free himself from 
gence. 

A traveler on a highway is required 
to use ordinary care in selecting the time 
and place for looking and listening be- 


contributory negli- 





Duty of Traveler on High- 
way When Approaching 
Railroad Crossing. 


BY RAY L. SWIFT 
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fore going upon a 
railway _crossing,? 
and, while it is not 
necessarily negli- 
gence to fail to look 


A Familiar Warnin 
at the most advan- . 
. 2 Phote by Doubleday, Page & Co. 

tageous point,” the i) 


place selected must 
be such that the observation 
reasonably effective.® 

The traveler should bear in mind that 
trains ordinarily move much faster than 
horses, and not be content with an ob- 
servation made at a considerable dis- 
tance from the crossing, but should look 
for danger at a point near enough to en- 
able him to cross in safety, at the speed 
he is going, before a train, going at the 
usual speed of fast trains, could cover 
the track which is observable.‘ 

The fact that the public customarily 
looks for trains at a particular place is 
an indication that it is a place which 
would be selected by a person of ordi- 
nary care, and one who looks at such a 


will be 





1 Baltimore & O. S. W. R. Co. v. Rosbor- 
on 40 Ind. App. 14, 80 N. E. 869; ae 

Illinois C. R. Co. — Iowa, —, 94 N. W. 
505 : Moberly v. Kansas City, St. J. & C. B. 
R. Co. 98 Mo. 183, 11 S. W. 569. 

2 Wallenburg v. Missouri P. R. Co. 86 Neb. 
642, 126 N. W. 289, 37 L.R.A.(N.S.) 135. 

A ae v. Boston & M. R. Co. 195 Mass. 
202, 80 N. E. 792; W ee Southern R. 
Co. v. Lacey, 94 Va. 460, 2 E. 834, 2 Am. 
Neg. Rep. 266; Bates v. a Pedro, L. A. & 
S. L. R. Co. 38 Utah, 568, 114 Pac. 527. 

4New York C. & St. L. R. Co. v. Kistler, 
66 Ohio St. 326, 64 N. E. 130, 12 Am. Neg. 
Rep. 343; Central of Georgia R. Co. v. Foshee, 
125 Ala. 212, 27 So. 1006; Winter v. New 
York & L. B. R. Co. 66 N. J. L. 677, 50 Atl. 
339, 11 Am. Neg. Rep. 57. 
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ENGLISH RAILWAY CROSSING 
Observe that the gates are placed across the track and so arranged that when open they bar the highway. 


place cannot be declared negligent as 
matter of law.® 

A traveler is not called upon to stop 
and look for trains at a point so near 
the track that it is dangerous in itself. 
But as a general rule the duty to look 
for danger is not discharged by looking 
once, merely, but is a continuing one? 
which must be observed until danger is 
past, under ordinary circumstances,® 
though the lookout need not be constant 
at all points in his passage.® 

When there are obstructions of the 
view of approaching trains, a traveler 


5 Calhoun v. Pennsylvania R. Co. 223 Pa. 
298, 72 Atl. 556; Erie R. Co. v. Hanna, 103 
ce 179 Fed. 669. 

6 Chesapeake & O. R. Co. v. Steele, 29 C. C. 
A. 81, 54 U. S. App. 550, 84 Fed. 93; St. Louis, 
I. M. & S. R. Co. v. Hitt, 76 Ark. 227, 88 
S. W. 908, 990. 

7 Louisville & N. R. Co. v. Calvert, 172 Ala. 
597, 55 So. 812; Moberly v. Kansas City, St. 
J. & C. B. R. Co. 98 Mo. 183, 11 S. W. 569; 
Chesapeake & O. R. Co. vy. Hall, 147 Ky. 12, 
143 S. W. 749. 

8St. Louis & S. F. R. Co. v. Crabtree, 69 
Ark. 134, 62 S. W. 64; Stevens v. Missouri 
P. R. Co. 67 Mo. App. 356. 

9 Defrieze v. Illinois C. R. Co. — Iowa, —, 
94 N. W. 505; Winey v. Chicago, M. & St. 
P. R. Co. 92 Iowa, 622, 61 N. W. 218. 
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should look again after passing them, 
and failure to do so will, ordinarily, be 
held to be contributory negligence,” 
though there may be circumstances un- 
der which one will not be considered neg- 
ligent in not looking again after passing 
an obstruction; as, where it is so near 
the track that the traveler or his team 
will be nearly upon it before a view is 
afforded.™ 


One of the favorite methods of getting 
hit by a train, as is shown by the analysis 
of a large number of crossing accidents, 
is by starting to cross behind a train 
which is going in one direction, after 
waiting for it to pass, without waiting 
until it has passed far enough to enable 
the traveler to see a train approaching 
from the opposite direction on another 
track. Under such circumstances the 


courts are inclined to refuse to make the 


10 Colorado & S. R. Co. v. Thomas, 33 Colo. 
517, 81 Pac. 801, 3 Ann. Cas. 700, 18 Am. Neg. 
Rep. 316, 70 L.R.A. 681; Brehm v. Phila- 
delphia, B. & W. R. Co. 114 Md. 302, 79 Atl. 
592. 

11 Mackay v. New York C. R. Co. 35 N. Y. 
75; Kenney v. Hannibal & St. J. R. Co. 105 
Mo. 270, 15 S. W. 983, 16 S. W. 837. 
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Showing the electrically controlled highway crossing signal. By means of continuous track circuit the 
sign is set at danger by the approach of the train. 


railroad company pay the traveler or his 
executors, usually his executors, for the 
damage resulting,” such action not be- 
ing considered ordinary care, especially 
where trains are to be expected at any 
moment,* though it is not necessary, to 
constitute such care, to wait until the 
passing train no longer obstructs the 
view; and the circumstances may be 
such that the question of negligence will 
be left to the jury, especially where the 
traveler has waited till the first train 
has passed some considerable distance.® 
When smoke from a passing train ob- 
scures the view of the other tracks it is 
negligence per se to attempt to cross 


12 Stowell v. Erie R. Co. 39 C. C. A. 145, 98 
Fed. 520; Delaware & H. Co. v. Flannelly, 97 
C. C. A. 112, 172 Fed. 328; Fletcher v. Fitch- 
burg R. Co. 149 Mass. 127, 21 N. E. 302, 3 
L.R.A. 743; Marty v. Chicago, St. P. M. & O. 
R. Co. 38 Minn. 108, 35 N. W. 670. 


18 Benson v. Chicago & N. 
Ill. App. 227. 

14 Boyden v. Fitchburg R. Co. 72 Vt. 89, 47 
Atl. 409. 

15 Puff v. Lehigh Valley R. Co. 71 
577, 24 N. Y. Supp. 1068. 


W. R. Co. 41 


Hun, 


without waiting for a clear view,’ unless 
there is a conflict in the evidence as to 
the extent to which the view is obscured, 
when the question of contributory neg- 
ligence will be left for the jury to de- 
cide.” 

While the Pennsylvania courts have 
promulgated a rule that if the view of 
the track is obstructed the driver must 
get down from his vehicle and go for- 
ward to a point where the view is un- 
obstructed,’® the seed of those decisions, 
so pregnant with economy for the rail- 
roads, has fallen upon barren ground 
elsewhere, the courts of other states 
holding that no such duty is imposed 


16 Heaney v. Long Island R. Co. 112 N. Y. 
122, 19 N. E. 422; West Jersey R. Co. v. 
Ewan, 55 N. J. L. 574, 27 Atl. 1064; Hoven- 
den v. Pennsylvania R. Co. 180 Pa. 244, 36 
Atl. 731, 1 Am. Neg. Rep. 351. 


17 \MicNamara v. New York C. & H. R. R. 
Co. 136 N. Y. 650, 32 N. E. 765. 


18 Pennsylvania R. Co. v. Beale, 73 Pa. 504, 
13 Am. Rep. 753; Bistider v. Lehigh Valley 
R. Co. 224 Pa. 615, 73 Atl. 940. 
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upon the traveler,” such precaution be- 
ing extraordinary care, which is more 
than is required. Even in Pennsyl- 
vania this rule is not strictly enforced 
unless a view of the track can be had in 
no other way.*4 Some cases in other 
states recognize the Pennsylvania rule 
to the extent of holding that there may 
be circumstances under which ordinary 
prudence might require that a driver go 
ahead of his team to look for a train, as 
where he could neither see nor hear an 
approaching train;** but whether this 
extra precaution is required is a question 
of fact for the jury. And mere inabil- 
ity to hear the ordinary noises of a train 
is not sufficient to require that such pre- 
caution be taken, if signals are required 
or ordinarily given at that crossing, and, 
if given, could be heard.* 

It would seem to go without saying 
that a traveler is not guilty of contribu- 
tory negligence in failing to look for 
trains when to look would be useless, 
but nevertheless the courts have been 
called upon to say so in numerous cases 
examples of which are cited in the foot- 
note.* 

19 Georgia P. R. Co. v. Lee, 92 Ala. 262, 
9 So. 230, 11 Am. Neg. Cas. 54; Vance v. 
Atchison, T. & S. F. R. Co. 9 Cal. App. 20, 
98 Pac. 41; Chicago, I. & L. R. Co. v. Turner, 
33 Ind. App. 264, 69 N. E. 484; Huckshold v. 
St. Louis, I. M. & S. R. Co. 90 Mo. 548, 2 


S. W. 794; Hinkle v. Richmond & D. R. Co. 
109 N. C. 472, 26 Am. St. Rep. 581, 13 S. E. 


20 Kelly v. St. Paul, M. & M. R. Co. 29 
Minn. 1, 11 N. W. 67; Davis v. New York 
C. & H. R. R. Co. 47 N. Y. 400; Duffy v. 
Chicago & N. W. R. Co. 32 Wis. 269. 

21 Ellis v. Lake Shore & M. S. R. Co. 138 
Pa. 506, 21 Am. St. Rep. 914, 21 Atl. 140. 

22 Chicago & E. R. Co. v. Thomas, 155 Ind. 
634, 58 N. E. 1040; Lang v. Missouri P. R. Co. 
115 Mo. App. 489, 91 S. W. 1012. 

23St. Louis & S. F. R. Co. v. Barker, 23 
Cc. C. A. 475, 40 U. S. App. 739, 77 Fed. 810, 
affirmed in 172 U. S. 643, 43 L. ed. 1181, 19 
Sup. Ct. Rep. 879; Pittsburgh, C. C. & St. L. 
R. Co. v. Terrell, 177 Ind. 447, 95 N. E. 1109, 
42 LR.A.(N.S.) 367. 

24 Alexander v. Richmond & D. R. Co. 112 
N. C. 720, 16 S. E. 896; Mitchell v. St. Louis 
& S. F. R. Co. 122 Mo. App. 50, 97 S. W. 
552; Guggenheim v. Lake Shore & M. S. R. 
Co. 66 Mich. 150, 33 N. W. 161. 

25 Cleveland, C. & C. R. Co. v. Crawford, 
24 Ohio St. 631, 15 Am. Rep. 633, 12 Am. Neg. 
Cas. 419 (obstructions preventing view till too 
late) ; Fejdowski v. Delaware & H. Canal Co. 
168 N. Y. 500, 61 N. E. 888 (running at night 
without lights). 
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As a part of the general rule that a 
traveler should look and listen upon ap- 
proaching a railroad crossing, it is laid 
down that he should look in both direc- 
tions.*® But when greater danger is to 
be anticipated from one direction than 
the other, he may be justified in paying 
most attention to that  direction,?’ 
though this cannot be said to be a gen- 
eral rule. 

Running one train or detached cars 
closely behind another train creates a 
situation which is peculiarly liable to re- 
sult in catching a traveler off his guard, 
and the fact that a train has just passed 
is regarded as some excuse at least for a 
traveler who neglects to look in the di- 
rection from which it came.” 

A traveler on a highway has a right to 
rely somewhat upon the performance of a 
custom or duty of a railroad company to 
give signals upon approaching a cross- 
ing ; * but its failure to do so does not ex- 
cuse want of care on his part.24 He has 
no right to assume that no train is ap- 
proaching, if his view is obstructed, from 
the mere fact that no whistle is sounded. 
But failure of a driver to stop, look, and 
listen is excused where his team is be- 
yond his control.%% 

And while the cases are not entirely 


harmonious the weight of authority, as | 


well asthe better reasoning, is that 
where a road which crosses a railroad is 
apparently open to the public, and is used 
by it with the assent or acquiescence of 
the railroad company, it should give sig- 


26 33 Cyc. 1009. 

27St. Louis, I. M. & S. R. Co. v. Dillard, 
78 Ark. 520, 94 S. W. 617. 

28 Cincinnati, H. & I. R. Co. v. Duncan, 143 
Ind. 524, 42 N. E. 37. 

29 McGhee v. White, 13 C. C. A. 608, 31 U. 
S. App. 366, 66 Fed. 502; Baker v. Kansas 
City, Ft. S. & M. R. Co. 122 Mo. 533, 26 S. 
W. 20; International & G. N. R. Co. v. Sein, 
11 Tex. Civ. App. 386, 33 S. W. 558; Ferguson 
————— C. R. Co. 63 Wis. 145, 23 N. W. 


80 Guggenheim v. Lake Shore & M. S. R. 
Co. 66 Mich. 150, 33 N. W. 161. 

81 Chicago, R. I. & P. R. Co. v. Houston, 
2 S. 697, 24 L. ed. 542, 7 Am. Neg. Cas. 
345. 

82 Cincinnati, I. St. L. & C. R. Co. v. How- 
ard, 124 Ind. 280, 19 Am. St. Rep. 96, 24 N. 
E. 892, 8 L.R.A. 593. 

88 Sarles v. Chicago, M. & St. P. R. Co. 138 
Wis. 498, 120 N. W. 232, 16 Ann. Cas. 952, 
21 L.R.A.(N.S.) 415, and note. 
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nals upon approaching it though it is 
not a legally established highway.™ 

Where a railway crosses a highway on 
a trestle it owes a duty to travelers on 
the highway to give warning of its ap- 
proach so that the traveler may take pre- 
cautions to prevent his horses from be- 
coming frightened. 

The fact that safety gates are open is 
sometimes regarded as an implied invita- 
tion to cross, and an assurance of 
safety ; ** but the weight to be given to 
such implied invitation depends upon the 
circumstances.57 And the fact that 
safety gates at a crossing are open is not 
such an absolute assurance of safety that 
a traveler can, without negligence, pro- 
ceed to cross without any precautions,—** 
though the law will not hold him to the 
same degree of vigilance as to looking 
and listening as when he approaches an 
unguarded crossing; *® and whether he 


34See note to Midland Valley R. Co. v. 
Shores, 49 L.R.A.(N.S.) 814. 

85Rupard v. Chesapeake & O. R. Co. 88 
Ky. 280, 11S. W.70, 7 L.R.A. 316. 

36 Palmer v. New York C. & H. R. R. Co. 
112 N. Y. 234, 19 N. E. 678; Wilson v. New 
York, N. H. & H. R. Co. 18 R. I. 491, 29 
Atl. 258. 

87 Blount v. Grand Trunk R. Co. 9 C. C. A. 
526, 22 U. S. App. 129, 61 Fed. 375. 

88 Koch v. Southern California R. Co. 148 
Cal. 677, 113 Am. St. Rep. 332, 84 Pac. 176, 
7 Ann. Cas. 795, 4 L.R.A.(N.S.) 521; Lake 
Shore & M. S. R. Co. v. Frantz, 127 Pa. 297, 
18 Atl. 22, 4 L.R.A. 389; Sights v. Louisville 
& N. R. Co. 117 Ky. 436, 78 S. W. 172. 

39 Indianapolis Union R. Co. v. Neubacher, 
16 Ind. App. 21, 43 N. E. 576, 44 N. E. 669; 
Kane v. New York, N. H. & H. R. Co. 132 
N. Y. 160, 30 N. E. 256; — v. Boston 
& A. R. Co. 154 Mass. 189, 28 N. 149. 

40 Palmer v. New York C. & rT R. R. Co. 
112 N. Y. 234, 19 N. E. 678. 

41 Blount v. Grand Trunk R. Co.9 C. C. A. 
526, 22 U. S. App. 129, 61 Fed. 375. 

42Union P. R. Co. v. Rosewater, 84 C. C. 
A. 616, 157 Fed. 168, 13 Ann. Cas. 851, 15 
L.R.A.(N.S.) 803. 

43 Bond v. New York C. & H. R. R. Co. 69 
Hun, 476, 23 N. Y. Supp. 450; Missouri, K. 
& T. R. Co. v. Ray, 25 Tex. Civ. App. 567, 
63 S. W. 912; Cross v. Illinois C. R. Co. 33 
Ky. L. Rep. 432, 110 S. W. 290; Edwards v. 
ae & A. R. Co. 94 Mo. App. 36, 67 S. 


44Denver & R. G. R. Co. v. Gustafson, 21 
Colo. 393, 41 Pac. 505. 

45 Union P. R. Co. v. Rosewater, 84 C. C. 
A. 616, 157 Fed. 168, 13 Ann. Cas. 851, 15 
L.R.A.(N.S.) 803. 


exercised the care necessary under the 
circumstances is for the jury, unless the 
evidence conclusively shows that he 
rashly went in front of the train. 

Likewise while the signal of a flagman 
to cross will not relieve one from the 
duty to look and listen before driving 
upon a railroad crossing,* he will not 
be expected to use the same amount of 
care in these respects as if no such sig- 
nal had been given; * and it is for the 
jury to say whether in a particular case 
a traveler is justified in relying solely 
upon the signal of the flagman or should 
take additional precautions.“ In one 
case an ingenious reason is given for 
requiring a traveler to look and listen 
for trains, though there is a flagman at 
the crossing, the argument being that 
flagmen are placed at extra-hazardous 
crossings, not to relieve travelers from 
taking ordinary precautions, but to off- 
set the increased danger so that the pre- 
cautions required of a traveler at ordi- 
nary crossings will be, together with the 
assistance of the flagman, effective for 
his protection at the more hazardous 
one. 

The endless number of cases involving 
crossing accidents leave no hope for an 
end of them under present conditions. 
Safety gates, automatic signals, and flag- 
men, reduce the danger considerably, 
and also increase it somewhat in other 
ways by leading the public to rely upon 
them to their greater danger when they 
fail to work. The only sure way to end 
the slaughter is to eliminate both the hu- 
man and mechanical elements absolute- 
ly, by separating the grades of the high- 
ways and railroads at all crossings which 
are dangerous, either because of physi- 
cal conditions or the large amount of 
travel. This is a step in progress which, 
like other safety devices, will probably 
have to be forced upon the railroads, but 
which, as was the case with the air brake, 
will in the end doubtless prove to be a 
real economy for them as well as the 
public. 





DONNER LAKE 
An historic spot on the Lincoln Highway in California. 


The Lincoln Highway 


A Wonderful Success in its Meaning 
BY HENRY 8. JOY 
President, The Lincoln Highway 


words on the Lincoln 

Highway project. 

That action on your 

part is significant of 

§ the kind of sentiment 

which _ has __ been 

aroused the country 

over for good roads, 

the sentiment which has been crystallized 

in the incorporation of the Lincoln High- 
way Association. 

You are publishing a special number of 
your paper, devoted to the subject of 
“Highways,” again significant of the in- 
terest which has been aroused, in every 
section, in really good, permanent roads, 
and the benefits which accrue to the 
people from their establishment,—an in- 
terest which is not confined to any par- 
ticular class, but which is felt just as 
keenly by the lawyer, the business man, 
the banker, and the merchant as by the 
farmer or the automobile enthusiast. 

It is at last being realized by all classes 
that good roads mean a real, tangible 
benefit to everyone, that they increase 
business and prosperity, promote educa- 
tion and culture, advance the value of 
our land, and make life more worth liv- 
ing to thousands of Americans. 


And right here lies one of the biggest 
ideas back of the Lincoln Highway, its 


value in attracting the attention of the 
people of the entire country to the ques- 
tion of good roads, and providing an ex- 
ample which will eventually mean the es- 
tablishment of a nation-wide system of 
good roads. 

It has been viewed from every possible 
angle. The business man has looked up- 
on the highway as a practical proposition 
to return dividends in actual cash by in- 
creasing the value of our land and the 
volume of travel between states. The 
patriots of the nation have dwelt upon 
the memorial feature at length, the High- 
way as a truly fitting monument to the 
greatest of our race,—Abraham Lincoln. 
The wealthy and pleasure-seeking tourist 
has looked upon the highway from the 
standpoint of the care-free traveler, who 
can, when the great Way is finished, ride 
in comfort and ease over the 3,400 miles 
of smooth roadbed, and have the beauties 
and scenic grandeurs of our wonderful 
country opened up to him like an endless, 
everchanging reel of marvelous, many- 
colored film, beyond the windows of his 
limousine. 
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The farmer has appreciated the Lin- 
coln Way as being a tangible effort to 
secure the kind of road he has long been 
waiting for, a road straight and smooth, 
over which he can convey his products 
cheaply and quickly to market, the kind 
of road cheap political differences and 
ever-present graft have prevented his se- 
curing in the past, a road which will en- 
able his children to get to school with 
regularity and secure the advantages to 
which every 
American child is 
entitled. 

The idea origi- 
nated in the brain 
of that patriotic 
good-roads advo- 
cate, Carl G. Fish- 
er, who believed 
that without gov- 
ernmental action, 
and with only the 
co-operation of 
all the people, the 
seeming impossi- 
bility could be ac- 
complished, and a 
road 3,400 miles 
long, running 
from the Atlantic 
to the Pacific, 
could be put for- 
ever upon the map of the United States, 
as an example of what united effort could 
accomplish for the roads of this country, 
if once the sympathy and interest of the 
people were turned in the right direction 
and focused upon one idea, one objective, 
—a tangible accomplishment. 

The advantages of such a road are 
practically self-evident, and yet every 
previous effort to establish such a route, 
or even smaller sections, has failed, and 
the chief reason for this failure has been 
a lack of co-operation. Political differ- 
ences and local selfishness made it im- 
possible to get the people to pull together. 
Each locality wanted good roads, but in- 
tended to see that no other locality got 
them before its own section did. This 


sort of feeling made any national prog- 
ress an impossibility. 

When a section of so-called good road 
was built, it did no particular good, for 
it started nowhere and led nowhere. 


The Lincoln Highway 








“Blazing the Trail” of the Lincoln Highway 
in Illinois. 
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The founders of the Lincoln Highway 
Association saw that, if any tangible re- 
sult was to be accomplished, the senti- 
ment of the entire nation must be 
aroused. The road had to be built by 
the people, or it would never be built at 
all. 

The efforts of the association assumed 
definite form when in September, 1913, 
after months of investigation and analysis 
of road conditions, and consultations 
with the best road 
authorities in the 
United States, the 
route was an- 
nounced and the 
plans of the 
Lincoln Highway 
Association were 
placed before the 


public. 

The route as 
announced is now 
well known to 


practically every- 
one; in the wis- 
dom of its selec- 
tion lay the only 
force for the se- 
curing of popular 


approval. It was 
selected with 
three things in 


mind: First, the shortest possible route 
from New York to San Francisco, grades 
considered ; second, the condition of the 
roads in each locality, those roads being 
selected which would require the least 
expense to put them in proper shape; 
and, third, the possibility of reaching the 
greatest number of people, and yet keep- 
ing away as much as possible from the 
crowded traffic centers of the large cities. 

The route leads across thirteen states, 
New York, New Jersey, Pennsylvania, 
Ohio, Indiana, Illinois, Iowa, Nebraska, 
Colorado, Wyoming, Utah, Nevada, and 
California. The scenic wonders and his- 
torical interest of this route have been 
commented on at length, and can be well 
imagined. As a pleasure trip it will be 
unequaled in any other country in the 
world; it will be an irresistible attraction 
to the American tourist, and will mean 
that thousands of dollars will be left in 
the communities along the route every 
year. 
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It is estimated by the American Auto- 
mobile Association and the authorities of 
the Panama-Pacific Exposition, that no 
less than 25,000 automobiles, carrying 
100,000 tourists, will cross the country in 
the spring of 1915 by way of the Lincoln 
Highway. 

Work is now going on in many of the 
states, and will continue during 1914. 
States, counties, and townships have all 
been active. In many sections the farm- 
ers and citizens of the smaller towns 
have turned out en masse and made a 
business of improving and marking the 
Highway. 

Recently the governor of Illinois de- 
clared a “Good Roads Day,” and himself 
started the work of improvement in over 
twenty towns and cities, where thousands 
had gathered to hear him speak on the 
necessity for good roads, and to aid in 
the work of “pulling Illinois out of the 
mud.” Accompanied by members of the 
Illinois legislature and officers of the 
Lincoln Highway Association, he 


traveled across the entire state, and the 
result of the trip was over 300 miles of 


improved road. 

The action of Governor Dunn has been 
contagious, and will be repeated in many 
other states before the end of the sum- 
mer. Governor Oddie of Nevada has al- 
ready proclaimed a “Good Roads Day,” 
which will be late in May. Ohio is also 
to have a_ state-wide demonstration. 
State Highway Commissioner Marker of 
that state, and his department, have paid 
special attention to the Lincoln Highway 
in conducting the regular work of im- 
provement always going on in Ohio, 
where $7,000,000 will be spent on the 
country roads this year. 

The Highway in the East is of course 
in the best of condition, and action there 
has taken the turn of re-naming the 
streets and country roads “Lincoln 
Way,” and in beautifying the route with 
arches and other memorials, and mark- 
ing it completely for the guidance of the 
tourist. At Chambersburg, Pennsyl- 
vania, a great arch spans the Lincoln 
Highway, and informs the travelers that 
it was over this road that General Lee’s 


Case and Comment 


army marched to Gettysburg, and that 
the road is now the Lincoln Highway. 

It is of course in the Western states 
that the greatest amount of effort and 
improvement, as well as help from the 
Association, will be needed. The aver- 
age cost of a mile of Lincoln Highway 
will probably be in the neighborhood of 
$12,000, and to tax the sparse population 
of the Western states for sums sufficient 
to improve the long mileage in the West 
would be impossible. 

The President of the United States, as 
well as the governors of most of the 
states traversed, have contributed toward 
the $10,000,000 fund, as well as patriotic, 
religious, fraternal, and political organi- 
zations of all kinds, and thousands of in- 
dividuals from every corner of the globe. 

The amounts received have run all the 
way from the individual’s checks for $5 
to the $350,000 contributions of some of 
the great public-spirited companies of the 
country. Every contributor, large or 
small, has received the official contribu- 
tor’s certificate, and membership card, as 
well as the radiator emblem for attach- 
ing to the radiator of the car. 

The Lincoln Highway is on the map 
to-day ; over 2,000 miles, or nearly 75 per 
cent of the entire distance, are marked 
with the official red, white, and blue 
marker of the Association; thousands of 
vehicles are traveling its surface now. 
When it will be finished is a problem; I 
doubt if it can ever be called complete. 
Once the road is improved, it will be 
beautified, and along its route during the 
ages to come will spring up monuments, 
statues, arches, and public buildings; 
gardens, trees, and hedges will be plant- 
ed, until the traveler of the future will 
cross the country over the most beautiful 
as well as the longest and best road in the 
world. 

Branches will eventually join the Lin- 
coln Highway from every section of the 
country, spreading out like arteries of 
trade, travel, and prosperity to the far- 
thest corners of the nation, joining us 
still closer together in the Union, pre- 
served to us by that great American after 
whom this first great Highway is named. 
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Figure One 


Forgery Detection 


Or Thumbnail Hints on Signature Recognition 


BY WILLIAM G. PENGELLY 
Columbus, Ohio 
Examiner of Questioned Documents, Handwriting, Typewriting, Etc. 


= N consideration of the 

fact that no two cases 

of disputed signatures 

are exactly alike, it is 

impossible to formu- 

plate a set of rules 

which will apply with 

equal effectiveness in 

each and every in- 

stance. Generally, however, it is safe 

to assume that whenever a signature is 

suspected of being fraudulent, it must, 

if fraudulent, belong to one or the other 
of two general classes,— 

First,— 

A free-hand simulation or imitation 
made by someone who, by practice 
or natural skill, has acquired an inti- 
mate knowledge of the style of the 
original, and seeks to reproduce it,— 
which is usually the easiest, if not the 
most successful, method of forging 
names, or— . 

Second,— 


A tracing from a genuine signa- 


ture, which is usually made by placing 
the signature to be traced on a glass held 
against a strong light, and marking the 
name on a paper placed over it. Then 
again, tracings are sometimes made by 
the use of carbon paper, or even by the 
use of tracing paper and pencil. The 
traced signature of Elizabeth A. Hynd- 
man (Fig. 1) convicts itself by showing 
the process of manufacture. 


Free-Hand Simulations. 


In order to detect an imitated signa- 
ture, which in most cases is simply a 
drawing from copy, comparison should 
be made with as many authentic signa- 
tures as convenient, in order to ascertain 
the probable range of signature habit of 
the individual whose name is concerned, 
—at least a dozen, a hundred or more if 
possible, and the date thereof should 
correspond as nearly as possible to the 
date of the questioned signature. 

Observe the method or process em- 
ployed, for any mechanical difficulty, 
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after a little study, is readily discerned. 
Both kinds of forgery are apt to show 
an effort, because the act is voluntary; 
where as the authentic signature is but a 
gesture, or an involuntary reflection of 
the mind, and is therefore realistic in its 
lifelike and consistent appearance. 

First,— 

Note the writing ability displayed, 
whether the movement shown by the 
signature is easy .and rapid, cramped 
and strained, vigorous or lethargic. By 
close scrutiny one gets a fair idea of 
what to expect in the quality of the writ- 
ing of an individual. 

If a person who is accustomed to writ- 
ing with the right hand is by force of 
circumstance compelled to use his left 
hand, the difference will be apparent in 
the physical effort displayed, and not in 
the general form of the signature itself, 
which has its imprint in the subconscious 
mind. 

Second,— 

Observe closely the line quality,— 
whether rough, smooth, uniform, or 
divergent, from which condition the 
kind of pen used can ordinarily be de- 
termined. If it be a stub, or if the nib 


be fine pointed, harsh, or flexible, is 
shown by the quality of the lines, the 
frequence of shade, and position of its 
emphasis. 

Inasmuch as a pen, or even the wield- 
ing of a lead pencil, reflects so much that 
is personal in each individual, it is essen- 
tial that the line quality be given early 
consideration. 

Note in this connection the signatures 
of Cleveland, Morgan, and Cross (Figs. 
2, 3 and 4). 


Third,— 

The accentuation or emphasis, and 
the position thereof, taken with the 
line quality, gives a key to the physical 
manipulation, which is always important 
in establishing elusive mannerisms or 
muscular peculiarities. 


Tse Saemudime Dignativua, 


Figure Three 





Forgery Detection 


Figure Four 


Fourth,— 

Pen lifts, or breaks between letters, 
which indicate the space over which 
the pen travels before the hand has 
to be shifted, or the motion changed. 
This is a feature which, when observed 
in connection with the several phases 
before mentioned, usually tells a reliable 
story. 

Most of the genuine signatures of 
Cleveland (Fig. 2) have eleven parts or 
subdivisions—a feature entirely over- 
looked by the forger, who it will be 
observed after making the capital writes 
the word without lifting his pen. 

Fifth,— 

Slant. Except in cases of disguised 
or feigned writing, the slant is ordi- 
narily consistent in the work of most 
writers, and should be compared. Many 
forgers maintain themselves remarkably, 
except in reference to the slant or slope 
of the letters. See signatures of Cleve- 
land and Morgan (Figs. 2 and 3). 

Sixth,— 

Alignment, or the relation of the 
bottom of letters to the base line, is 
a feature which is governed by condi- 
tions which are personal, such as anastig- 
matism, farsightedness, loss of sight, or 
mere carelessness of habit. 

Observe signature of Cross and Co- 
lumbus (Figs. 4 and 5). The three 
words “Columbus,” etc., illustrate char- 
acteristic alignment. The first was on 


an addressed envelop which contained 
an anonymous letter sent to the governor 
of Ohio. The third, a letter to the cir- 
cuit judges. The second was the habit- 
ual manner of writing the word by a 
suspected state official. 

Seventh,— 

Formation of letters and style there- 
of. The school or system of pen- 
manship, and the nationality of the 
writer, can often be determined by the 
signature itself, although obviously in 
a more limited degree than in body writ- 
ing of the same individual. 

Eighth, — 

Cross “t” bars. By some considered 
unimportant, but most significant in 
showing a frequent elusive characteristic. 

Ninth,— 


Punctuation, or lack of same. Also 


Figure Five 
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Figure Six 


the method of dotting the letter 
“3,’—another of the incidentals, but 
many times productive in showing a 
habit of an individual. In this particu- 
lar notice the signature of Weldy (Fig. 
6 


Tenth,— 

Introduction and termination of the 
signature, and especially the termina- 
tion of a suspected signature, for I 
have observed in many cases that when 
a forger seriously falters, it frequently 
occurs just at the instant the name is 


finished—an inadvertent slip with a 
momentary but unmistakable injection 
of the forger’s personality. 

In the introduction, observe whether 
the pen rested on the paper at the time 
the pen was first moved, or whether it 
attacked the paper while the arm was 
in motion. 

On introduction, observe the Cross 
signature (Fig. 4). As to termination, 
notice the Weldy and Cleveland signa- 
tures (Figs. 6 and 2). 


Eleventh,— 


The join or connection of letters 
to each other—the spacing between 
letters, a phase of examination which 
calls for careful study. Observe 
whether the connecting lines are angu- 
lar or rounded. Any divergent peculiari- 
ties should be noted, in order that they 
may assist in giving weight to the fea- 
tures which go to establish the identity 
or nonidentity of the signature. 


Twelfth, — 


Great care should be taken not to 
confound the frequent recurrence of 
common forms, with the actual char- 
acteristics, which are known as depar- 
tures from copy-book forms, which by 
force of habit and constant usage, have 
become habitual. 


Thirteenth,_— 


Note carefully the relative height of 
capital and small letters, and also of the 
staff letters. 














Tracings. 

To determine whether or not a sus- 
pected signature is traced a_ simple 
method is to observe— 

First, — 


Whether it appears natural and ani- 


mated. A traced signature is usually 
dull, lifeless, and 
unnatural in _ its 


general appearance, 
and it usually con- 
victs itself. The 
pen strokes are more 
uniform than are 
those of the genuine 
signatures, and the 
foreign elements in- 
troduced can in most 
cases be readily 
shown. 

Unless the maker 
of the tracing be es- 
pecially skilled, 
there will be noticed 
an entire absence of 


realistic accentua- 
tion. 

Second, — 

The _ mechanical 
phase which will 
cause it to differ 


from the original is 
seen to advantage by 
using a simple mag- 
nifier. 

Third, — 

If the tracing was made by using car- 
bon paper, particles of the blue, black, or 
violet carbon usually remain. 

If a transparent paper was used in 
connection with an ordinary lead pencil, 
slight particles of graphite will also be 
left in the paper, in which case the use 
of the simple magnifier or compound 
microscope is recommended. 


WILLIAM G. 


Examine as a Transparency. 


Fourth, — 

When two or more signatures appear 
to coincide, or to be rendered with such 
precision as to arouse suspicion, compare 
by placing them one over the other in 
front of a strong light, when the true 
condition is revealed. 

If two signatures actually coincide, 
one of them is a tracing, and it is well to 
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proceed toward proving the same by 
bringing to one’s aid the use of special 
photography, and such measuring appa- 
ratus as may be found necessary. 


Some Don'ts. 


Don’t conclude, and harshly too, that 
a signature is fraud- 
ulent simply because 
the form of capital 
letters may happen 
to vary. Be consist- 
ent. It is the privi- 
lege of everyone 
to choose his variety 
of style,and many of 
the capitals are made 
in different ways. 

Don’t fail to weigh 
carefully and collec- 
tively the many fea- 
tures which go to 
form the authentic 
or standard signa- 
ture, before under- 
taking to exploit, 
one way or the oth- 
er. It is dangerous. 
The old saying—“*A 
little wisdom,” etc., 
is especially appli- 
cable to the art of 
comparing signa- 
tures, and faulty ob- 
servation alone would lead astray,—as it 
would upon any other subject where the 
power of accurate observation and ap- 
preciation of facts has to be acquired by 
practice and study. 

Don’t overlook the fact that charac- 
teristics in writing and especially in sig- 
natures do not become established until 
after we leave school or college, in most 
persons between the age of twenty-five 
and thirty, depending somewhat on the 
habits and occupation of the individual. 

Don’t forget that, like the human face, 
the specific features in one’s signature 
remain fairly permanent. The expres- 
sion, however, changes,—so do not mis- 
take the one for the other, and inasmuch 
as no two genuine signatures can be 
exactly alike, a natural variation is to be 
expected. The changes we observe are 
due to numerous causes, such as fluctua- 
tion in mood and feeling, to physical 
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debility, or in some individuals to intoxi- 
cation. 

Don’t fail to remember, in accounting 
for differences which are physical, that 
while we have a like number of muscles 
in our hands and arms, in no two of us 
are the muscles developed alike, nor do 
they co-ordinate alike, nor are our hands 
precisely similar. The size of hand, the 
occupation, extent of training and prac- 
tice for muscle control, are each factors 
which govern. Physical characteristics 
are therefore stronger than characteris- 
tics which point to coincidence—in form 
alone. Then do not overlook such char- 
acteristics as are racial, and which come 
from foreign training or the influence of 
foreign education, which applies espe- 
cially to the method of writing both the 
capital and small letters. 

Don’t compare lead-pencil writings 
with writings that are in ink, except su-~ 
perficially, as the difference may be apt to 
mislead. Check signatures are usually 
informal and more readily written than 
are signatures on important documents, 
such as wills, conveyances, notes or con- 
tracts, which should be compared accord- 
ing to class whenever possible, viz., check 
signatures with other check signatures, 
signatures on notes compared with those 
on other notes, signatures on wills 
should be compared with those on legal 
documents. When informal signatures 
are compared with the more formal 
specimens, someone is apt to be mistaken. 
Signatures made by request or against 
one’s will are seldom as fluent as are 
those written when the skies are fair,— 
so to speak,—and the writer optimistic 
rather than pessimistic. 

Don’t be disturbed by that numerous 
class of persons who are ever ready to 
assure us that “because they do not write 
their name twice alike, no one can safely 
identify their signatures.” Such persons 
probably cannot identify their own sig- 
nature with correctness, for the reason 
that they are not as familiar with their 
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own elusive writing habits as they them- 
selves imagine, but we submit that even 
the wisest are not immune from uncon- 
scious habit. Most assuredly they do 
not write twice exactly alike. No one 
can. The remark is therefore based on 
a misconception of the facts, and comes 
from the lack of common observation. 

Don’t overlook the influence of the 
vertical hand, which has been taught 
very generally in the schools of the 
United States, but which has lately been 
superseded generally by a much more 
satisfactory form, in so far as slant or 
slope is concerned. The irregularity oc- 
casioned by attempts to change from ver- 
tical to slant gives much of the writing 
of to-day a peculiar admixture of back- 
hand, vertical, and exotic slope, which 
will require many years to overcome. It 
marks the period, however, and let us 
hope it has gone forever. 

Don’t forget that when a signature is 
difficult to simulate, it is a modern con- 
venience to secure a document which 
contains a genuine signature, then to 
erase or wash by chemicals the original 
body writing, and to fill in such text as 
needed. In such cases, the body writ- 
ing, having been filled in to accommodate 
the signature, is apt to show the signa- 
ture in an awkward or unnatural posi- 
tion. To persons who are familiar with 
documents regularly drawn, the signa- 
ture is usually affixed to accommodate 
the text, and not the text to accommo- 
date the signature. Then, too, when 
chemicals are used, it is a dangerous pro- 
cedure, as other chemicals, properly ap- 
plied to the erasure will cause the erased 
writing to reappear. 


ety 
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Rules of the French Law in Regard 
to the Marriage of French Citi- 


zens in a Foreign Country 


BY CHRISTIAN BONNET 
Of St. Louis 
Formerly of the French Bar 


tions of validity of the 

marriage of a French 

citizen in a foreign 

& country? How is the 
Bae French citizen’s ca- 
J i pacity determined? If 
A the rules of the 
French law have not 

been complied with, will the marriage 
be declared null in France? How will 
the rights of the alien wife be protected 
if she goes to France with her husband? 

These are but a few of the many ques- 
tions connected with our subject, and are 
important enough to show what interest 
there may be in writing this essay. 

In the course of this study, the alien 
contracting party will be referred to as 
an American, But what will be said of 
an American applies as well to any case 
where the foreigner is a citizen of 
another nation. 


Validity of Marriage. 


There is an important principle under- 
lying the question of validity. This prin- 
ciple, known in French law by the 
maxim, Locus regit actum (the law of 
the place governs the act), is not written 
in the Codes, although the Civil Code 


makes several applications of it. Boulle- 
nois, a French jurist of the eighteenth 
century, expresses it in this original 
form: “The juridical act is a child citi- 
zen of the place where it is born, and it 
must be dressed after the fashion of its 
country.” 

This principle is absolutely logical, be- 
cause if not recognized, it would be im- 
possible for a man, in most cases, to 


~ 


enter into a valid contract outside of his 
country. So, it has become practically 
international, and we find it established 
in the United States, where the general 
rule is that “a marriage valid where it is 
celebrated is valid everywhere; but the 
converse to this is equally general, that 
a marriage void where it is celebrated 
is void everywhere.” 

It has been believed at times that the 
French law requires two weddings,—one 
civil, one religious. Nothing can be 
more erroneous. If it.is true that the 
religious ceremony is more impressive, 
more solemn, than the civil ceremony, 
it is also certain that the law does not 
recognize the religious marriage at all. 

There is no such thing in France as 
a common law or de facto marriage. The 
doctrine of such a marriage, as settled 
by the courts in the United States, is 
that “where parties agree presently to 
take each other for husband and wife, 
whatever the form of ceremony, or if all 
ceremony be dispensed with, and from 
that time they live together professedly 
in that relation, a valid marriage is con- 
stituted by the proof of these facts.” 

It may be regretted that this doctrine 
does not prevail in France. If we imag- 
ine two parties who actually prove that 
they agreed to live as husband and wife, 
that they had a ceremony performed by 
a minister of their creed, that they lived 
thereafter for years together, they are 
not married according to the law. Their 
children are illegitimate. There are be- 
tween them no consequent rights arising 
from the marital relation. In order to 
enter into a lawful marriage in France, 
the contracting parties must comply with 
the rules of the Civil Code. 
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But when a French citizen marries in 
a foreign country, the validity of his 
marriage is determined by the law of the 
place where the marriage is celebrated. 
The rule, Locus regit actum, applies 
exclusively. Consequently, if, in that 
place, a religious ceremony is the form 
required by law, the marriage shall be 
valid, although the French law ignores 
absolutely all religious solemnizations. 

Such is the law, as written in the first 
part of article 170 of the French Civil 
Cede, of which we now offer a transla- 
tion. 

Art. 170. “The marriage contracted 
in a foreign country between French citi- 
zens, and between French citizens and 
foreigners, shall be valid if it has been 
celebrated according to the forms in 
force in the country. e 

But there is another important princi- 
ple of the French law which must be 
enunciated before going any further. 
According to this principle, contained in 
article 3 of the Civil Code, “the laws con- 
cerning the status and the capacity of 
persons govern French citizens, even 
when they reside in foreign countries.” 
This, says an American author, “is nat- 
ural and proper.” 


Capacity of Parties. 


In the light of this principle, we are 
ready to study the capacity of the parties 
entering wedlock. 

Article 170 refers to 
tween French citizens or between French 


marriages be- 


citizens and foreigners. We shall cir- 
cumscribe our inquiry to marriages be- 
tween a French citizen and an American, 
as this case is more interesting, and, in 
many points, includes the other. 

The man may be American, 
woman French. 

“The French woman who marries a 
foreigner follows the condition of her 
husband, unless her marriage does not 
confer to her the nationality of her hus- 
band, in which case she remains French.” 
So declares article 19 of the Civil Code, 
by which it can be seen that the French 
woman becomes an American citizen 
after her marriage to an American, and 
her rights are determined by the Ameri- 
can law, as regulated by § 1994 of the 
United States Statutes, which reads: 


and the 
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“Any woman who is now or may here- 
after be married to a citizen of the 
United States, and who might herself 
be lawfully naturalized, shall be deemed 
a citizen.” 

The man may be French, the woman 
American. 

We shall assume that after his mar- 
riage, the man returns to France to live 
with his wife. 

It will be well to say at once that a 
special naturalization of favor is grant- 
ed to the American wife by article 12 of 
the Civil Code, which says: “The alien 
woman who shall have married a 
Frenchman shall follow the condition of 
her husband.” This is but the counter- 
part of article 19, quoted above, which 
gives a French woman marrying a for- 
eigner the nationality of her husband. 
Both are based on the principle of unity 
of the association of marriage, of which 
the man is the head. 

We have seen that article 170, first 
part, considers as valid a marriage be- 
tween a Frenchman and an American 
woman in the United States, if it has 
been celebrated according to the forms 
in force in that country. But the same 
article 170 adds: “Provided such mar- 
riage has been preceded by the pub- 
lications prescribed by article 63, and 
provided the French citizen has not con- 
travened the requirements of the preced- 
ing chapter.” 

"The text just quoted, concerning the 
capacity of the Frenchman, follows him 
wherever he may go. It will tell us what 
he must do in order to have a valid 
marriage. 


Formalities. 


We shall not go into the details of the 
formalities of article 170. We shall ex- 
plain them rapidly, and we shall see the 
effect of the noncompliance with these 
formalities. 

The law requires first the publication 
of banns, which consists in the posting 
of a notice, for a whole week, at the door 
of the city hall of the place of domicil 
of the French citizen. The marriage is 
thus made public before its celebration, 
and if there is any impediment, the 
proper official, or any interested party, 
may be notified in due time. 











Then our article refers to the formali- 
ties of chapter 1, book 1, title V of the 
Civil Code. These are: 

1. The man must be at least eighteen 
years old, and the woman fifteen. 

2. They must not be engaged in a pre- 
ceding lawful marriage. 

3. They must not be related within 
the degree of broth- 
er and sister, uncle 
and niece, aunt and 
nephew, or in the 
direct line. 

4. They must ob- 
tain the consent of 
their parents. 

The rules of the 
first three para- 
graphs exist in the 
United States, and 
are not likely to be 
violated. With re- 
gard to rule No. 4, it 
is different. 

We shall assume 
the case of a French- 
man having married 
against the will of 
his parents, and not 
having published any 
banns. What will 
be the fate of his 
marriage when he 
returns to France? 
Will it be declared 
null? 

This is a much con- 
troverted question 
among the expounders of the law. With- 
out examining the details of the contro- 
versy, we shall explain what is necessary 
for practical purposes. 

In the case of such a marriage occur- 
ring in France, there is nothing in the 
law declaring the marriage void. The 
only penalty is a fine against the officer 
who has performed the ceremony. It is 
obvious, then, that there can be no nul- 
lity in case of the same marriage when 
it has been celebrated in a foreign coun- 
try. The same reason can be invoked, 
to wit, no nullity can be pronounced by 
any court, if it is not established ex- 
pressly by the law. It is true that the 
contracting parties may be responsible in 
damages if third parties have suffered 
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by the noneompliance with the formali- 
ties. Also the same parties incur a fine 
proportionate to their fortune. (Article 
192, Civil Code.) But the marriage will 
not be questioned, on condition it does 
not violate the rule, Locus regit actum, 
and it is not against public policy or 
bonos mores. If the marriage is not im- 
periled, there re- 
mains, however, an- 
other danger. Is the 
property of the 
American wife safe 
in the hands of the 
French husband? 
This brings the 
question of the pro- 
tection of the rights 
of the American 
wife. 

I do not want to 
attack the sanctity of 
marriage, nor do I 
purpose to question 
the true, pure, and 
genuine love of the 
parties. But it must 
be conceded that in 
a number of cases, 
the Frenchman may 
be an adventurer, a 
bird of 


passage, 
marrying an Ameri- 
can girl for her 


money, and holding 
herthereafter 
“something __ better 
than his dog, a little 
dearer than his horse.” At any rate, and 
speaking from the lawyer’s point of view, 
marriage is a contract, and it is the duty 
of those entering this contract to make it 
as clear and sound as possible. 

There is one point that I cannot em- 
phasize too much. If an American girl 
marries a Frenchman, or vice versa, and 
they go to live in France, let there always 
be an antenuptial contract. 

The liberty of the marriage contract 
is absolute in France, and the parties 
may have it drafted to the best of their 
mutual advantage. Here, also, the rule, 
Locus regit actum, governs fully, even 


to the extent that the parties may refer 
to certain sections of the American law 
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as being binding for them during their 
marital relation. 

But let it be remembered that if no 
contract has been signed, the consorts, 
after they have returned to France, will 
find themselves under the community 
régime. Every married couple is sup- 
posed to make a marriage contract in 
France, and if they have not done so, 
the law gives them a contract, which is 
the legal community. 

What is a legal community? For de- 
tailed information, ask any Louisiana 
lawyer, as the community is established 
in that state. We shall give here only 
its outline, and we shall endeavor to 
make it plain that, although this régime 
is more in harmony with the perfect 
union of marriage, it is, however, the 
most dangerous, and should be avoided. 

The legal community may be likened 
to a partnership, but a partnership of a 
special kind, in which the husband is the 
sole manager and absolute master, and 
the wife has no voice in the manage- 
ment. Consequently, the husband may 
dispose of all community property with- 
out any hindrance. By community prop- 


erty, you must understand all personal 
property belonging to the spouses before 
and after the marriage, and all real prop- 


erty bought after the marriage. The 
husband has full and untrammeled right 
to cash and squander all interest and 
dividends, to draw checks against the 
community funds, to encumber or sell 
at pleasure all real estate belonging to 
the community. He is the lord and mas- 
ter. 

Now, let us take it for granted that 
the French husband is a sterling charac- 
ter, that he is possessed of a high busi- 
ness ability. But he may be unsuccess- 
ful in the management of the community. 
He may have debts, and still be the best 
man on earth. Precisely in the case of 
debts or unsuccessful management, and 
because there is no fraud, the creditors 
of the community will have the right to 
attach the community property, even if 
it belongs exclusively to the wife, thus 
leaving her penniless. 

Enough has been said, we believe, to 
demonstrate that it is a wise precaution 
to carefully draw an antenuptial con- 
tract, minutely describing and_ reciting 
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what property belongs to the wife, and 
is not to be included in the régime of 
community. 

Mind the word “antenuptial.” It has 
a prime importance in the French law, 
because the contract settling the rights 
of the parties contemplating marriage 
must, of necessity, be drafted and signed 
before the celebration of said marriage. 
This rule is justified on the theory that 
after the marriage, one of the parties 
may have an ascendancy oyer the other, 
and may take undue advantage of his 
influence, with the result that the will 
of the latter shall not be free. Besides, 
it would be easier to defraud creditors 
and other third parties if the matrimonial 
covenants were not fixed before the mar- 
riage. 

For the father of an American girl 
desiring to give away his daughter in 
marriage to a Frenchman, the proper 
course to follow may be thus outlined: 

Go to a Freach consul, and ask him 
to take care of the publication of banns 
and consent of parents in France. Then 
go to a good contract lawyer, and let him 
draw the antenuptial agreement, which 
shall be signed before the celebration of 
the marriage, either civil or religious, 
and acknowledged before a notary pub- 
lic. Have the signature of the notary 
legalized by the consul. 

Within three months after the spouses 
have returned to France, let the certifi- 
cate of marriage be recorded upon the 
public register of marriages of the place 
of domicil of the husband. This obliga- 
tion is imposed upon the French husband 
by article 171 of the Civil Code, which 
says: “Within three months after the 
French citizen has reutrned on the terri- 
tory of the Republic, the contract of 
solemnization of the marriage entered 
into in a foreign country shall be tran- 
scribed upon the public register of mar- 
riages of his domicil.” 

Then deposit the marriage contract 
with a French notary, requesting him to 
have it recorded according to the French 
law, in order to make it effective against 
third parties. 
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T is being constantly 

asserted that the law 

| is in process of change 

4 concerning “fixtures ;” 

that the old maxim, 

Quicquid plantatur 

solo, solo cedit, has 

lost its effectiveness 

or usefulness as a 

test in application to the law of 

fixtures; that the principles underlying 

more or less arbitrary distinctions now 

said to exist in the law of fixtures are ap- 

proaching or attaining a more scientific 

expression by regarding the intention of 

the parties as the guide or test in deter- 

mining whether a chattel annexed is con- 

verted into realty, instead of the applica- 

tion of the maxim aforementioned 
through the corporeal annexation test. 

It is the purpose of this article to 
treat alone of agricultural fixtures, that 
is, of fixtures attached or annexed to 
lands used for and devoted to farming 
or agriculture. 

This will involve to some extent a con- 
sideration of the whole law of fixtures,— 
its rise, development, and present status, 
—in order that a conception may be had 
of the principles of law that apply to 
agricultural fixtures, and of the changes, 
if anv, that have arisen in the modern 
law of fixtures. 


Definitions. 


A fixture is a chattel affixed to land; 
vet no little confusion has arisen in the 
development of the law of fixtures in 
determining just what is included with- 
in the term “fixtures” and in giving a 
definite terminology to the subject. 

It is even asserted now and then that 
the law is in more or less hopeless con- 
fusion, and that there are more concep- 


tions of the term “fixtures” by way of: 
definition than has been applied to the 
term “fraud.” 

However, there is no real reason for 
any misunderstanding or misconception, 
aside from loose expressions by way of 
definitions, that have arisen in the case 
law from time to time, if it be clearly 
apprehended how the law of the sub- 
ject developed. 

There is a noticeable tendency where 
confusion arises by reason of loose defi- 
nition to confuse a “fixture” with that 
which is in its essence real estate, or, on 
the other hand, with that which is purely 
personal property. 

That which is essentially real estate 
or personal property needs no consider- 
ation or treatment under the law of fix- 
tures. 

A fixture occupies a sort of half-way 
position between real estate and personal 
property. 


Dual Capacity of Fixtures. 


A fixture, in its true light, has a dual 
capacity, it may be real estate or it may 


be personalty. The same chattel when 
affixed to land may be essentially real 
estate, by reason of such chattel having 
lost its identity or being irremovable 
otherwise on account of damage that 
may be occasioned the inheritance or 
destruction of itself; in which event, it 
is not a fixture, but essentially real es- 
tate. 

For instance, brick in a wall, boards in 
a building, shingles in a house, etc. 

Again, the same thing, although affixed, 
perhaps well affixed physically, may be 
essentially personalty as determined from 
the tests applied, and requires no consid- 
eration under the term “fixtures.” 

Thus, an engine bolted down in a build- 
ing, determined merely to be accessory 
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to the building, in fact, personalty by 
devotion, may not be a fixture at all un- 
der the tests applied. 

So, again, the same thing, affixed and 
under the tests found to be so annexed 
so as to constitute the same a fixture, 
falls within the domain of the law under 
consideration, and under similar circum- 
stances may be’ in fact as between cer- 
tain persons, real estate, as between oth- 
ers, personalty, depending upon the 
agreement of the parties, or their specific 
relations inter se, or, otherwise, the same 
thing may be removable by certain per- 
sons on account of the right accorded 
in certain exceptional instances. 

Therefore, if by way..of definition or 
consideration, a fixture is to be consid- 
ered as anything of a chattel nature af- 
fixed to real estate so as to become a part 
thereof, or contrariwise, as anything of a 
chattel nature so affixed to real estate so 
as to be removable as personalty, the real 
field of the law is overshadowed and the 
subject-matter perplexed. 

For neither consideration is accurate, 
as both the former and the latter concep- 
tion includes many things affixed that 
cannot be in any wise considered as a fix- 
ture for the very reason that the thing 
itself does not possess that dual capacity 
whereby it may be regarded as either 
realty or personalty. 

To illustrate, one Code definition 
states: ‘“Fixtures;” “a thing is deemed 
to be affixed to land when it is attached 
to it by roots, as in the case of trees, 
vines, or shrubs; or embedded in it as in 
the case of walls, or permanently resting 
upon it, as in the case of a building, or 
permanently attached to what is thus 
permanent as by means of cement plas- 
ter, nails, bolts, or screws.” N. D. Code 
1905, § 4708. 

This demonstrates in itself the con- 
fusion that might arise in trying to apply 
the principles of the law of “fixtures” to 
all things that would or might naturally 
fall within such definition. 


Growth of Law of Fixtures. 


The term “fixtures” is, comparatively, 
of modern derivation. The term was un- 
known to the early English; the term 
is scarcely to be found in the Year 
Books ; the principles of the law as later 
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developed are inconsistent with the prin- 
ciples of the Feudal System as applied to 
real property. under the earlier common 
law ; the law of fixtures is in derogation 
of that rule of the common law which 
subjected everything affixed to the free- 
hold to the law which governed the free- 
hold. 

Therefore, the law of fixtures, so far 
as the term might be used to cover chat- 
tels to the freehold, was under the com- 
mon law essentially identical with the 
law of waste which was an action for in- 
jury to the freehold. 

Therefore, generally, it may be stated 
that the law of fixtures gradually arose 
by a course, more or less, of judicial leg- 
islation, through establishing, as excep- 
tions to the law of waste, certain rules 
and principles concerning chattels an- 
nexed to the freehold which in time be- 
came a rule of property and worthy of a 
distinct nomenclature under the term 
“fixtures.” 


Fixtures on Leased Premises. 


The gradual rise and emancipation of 
the villein class, under the common law 
and the exigencies of trade and com- 
merce in the relations of these villeins or, 
latterly termed, tenants, was the occasion 
of the pronouncement of new principles 
of law concerning chattels annexed to the 
freehold so as to be fixtures under our 
modern understanding. 

We recognize, therefore, in the growth 
of the law, as early as the time of Henry 
VIL., a judicial recognition that in the 
case of a tenant carrying on a trade upon 
a freehold to which he has annexed chat- 
tels for the purposes of such trade, that 
the rigors of the Feudal System should 
be relaxed and the tenant permitted to 
remove the same during his term with- 
out being subjected to an action of waste 
therefor. 


Trade, Domestic, and Ornamental Fixtures. 


Thereupon, there arose from this prin- 
ciple our modern conception of a “fix- 


ture” possessing that dual character 
above mentioned; the principle became 
established in the cases of tenants en- 
gaged in trade and commerce. In 1701 
or thereabouts, we find a further excep- 
tion made by permitting again a tenant 
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to have the same privilege with reference 
to his ornamental fixtures placed on 
leased premises for the purposes of do- 
mestic ornamentation. Then again later, 
about 1825, in England, a further exten- 
sion of the principle in favor of tenants 
is recognized with 
reference to ten- 
ants concerning 
chattels annexed 
for their domestic 
convenience. 

The leading Eng- 
lish case of Elwes 
v. Maw, 3 East, 38, 
6 Revised’ Rep. 
523, 12 Eng. Rul. 
Cas. 193, decided 
in 1802, firmly es- 
tablished the right 
of tenants to re- 
move trade fix- 
tures, and although 
the case has been 
much assailed by 
the courts both in 
England and 
America, for its 
reasoning and doc- 
trines announced 
with reference to 
the law of fixtures, 
it nevertheless has 
in the main re- 
tained its status as 
the leading case. 

The observation to make in this regard 
is that the law of fixtures growing out 
of the law of waste originally permitted 
a removal of a fixture by an owner or 
tenant with the consent of the owner of 
the inheritance. This amounted to a 
license to sever at first. Upon the sev- 
erance of the property, the fixtures be- 
came personalty. Afterwards, when 
more rigorous rules were adopted at the 
common law for the transfer of realty, 
through the statute of enrolment and 
the statute of frauds, the principle was 
recognized that a chattel annexed might 
be considered as constructively severed 
by agreement of the parties and there- 
upon to become personalty. 

Further, that the exceptions to the 
principles that whatever was attached to 
the freehold became a part thereof be- 
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came firmly established by the principle 
of law that a tenant, under certain con- 
ditions, while carrying on trade, might 
remove his trade fixtures erected by hini 
for that purpose, and also his domestic 
and ornamental fixtures. A general con- 
sideration of the 
early English cases 
including the lead- 
ing case above’ 
mentioned, as well 
as the later cases in 
England and in the 
United States, have 
more or less devel- 
oped concerning 
the law of fixtures 
a line of demarca- 
tion that can be 
recognized in de- 
termining the 
status of an an- 
nexed chattel, 
whether it  con- 
cerns the question 
of removal of such 
chattel predicated 
upon the fact that 
the same is within 
one of the recog- 
nized exceptions 
accorded to a ten- 
ant, or, on the oth- 
er hand, involves 
those fixtures 
where an implied 
consent to remove is necessary. In oth- 
er words, the consideration involved is 
fundamentally, whether or not the par- 
ticular fixture in question is by attach- 
ment and devotion “accessory to the real 
estate or freehold,” or “accessory to the 
business or for the domestic convenience 
either for use or ornament of the per- 
son attaching the same. 

To illustrate, an ornamental or domes- 
tic fixture so fastened to a building that 
its ultimate purpose as viewed from all 
the surrounding circumstances is not only 
for the mere convenience of the tenant, 
but as well for the benefit of the free- 
hold, will not ordinarily be considered 
removable by the tenaht under the ex- 
ceptions.! So, again, a trade fixture so 


1 Hayford v. Wentworth, 97 Me. 347, 54 
Atl. 940. 
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attached by a tenant that its removal will 
damage the inheritance ordinarily will 
not be removable, for the reason that it 
will be deemed accessory to the real es- 
tate.2 Likewise again, the same prin- 
ciple is involved where the tenant sub- 
stitutes fixtures attached by himself for 
other fixtures already annexed, and in 
place of the same, in which event the 
same are considered part of the real es- 
tate and not removable.® 


Crops. 


In a way, the same principle is in- 
volved in determining whether a particu- 
lar crop is an emblement or fructus nat- 
urales, where the rule of law is applied 
that a particular crop which, from all 
the surrounding circumstances is deemed 
to be planted for the purpose of the per- 
tuanent enhancement of the value of the 
land, is deemed fructus naturales, and 
cannot be treated as personalty.* 


Agricultural Fixtures. 


Otherwise stated, the old maxim of 
the law that whatever is attached to the 
real estate is a part thereof still obtains 
with much presumptive force as a matter 
of good public policy for the purposes of 
improving lands, and of promoting and 
fostering agriculture, particularly, where 
the surrounding circumstances  dis- 
close that the annexation was made as 
accessory to and for the beneficial use of 
the land. 

It therefore becomes apparent upon 
general considerations of the law of fix- 
tures as the same has been developed, 
and of the fundamental principles of law 
that have been applied thereto, that ag- 
ricultural fixtures placed on the real es- 
tate are not removable under general 
principles unless there exists an agree- 
ment for removal, or unless, further, the 
fixture in question, as regards a tenant, 
can be treated as a trade, domestic or 
ornamental fixture, attached for trade or 
personal uses. 


2Collamore v. Gillis, 149 Mass. 578, 14 
Am. St. Rep. 460, 22 N. E. 46, 5 L.R.A. 150. 

8 John P. Sauire & Co. v. Portland, 106 Me. 
234, 76 Atl. 679, 20 Ann. Cas. 603, 30 L.R.A. 
(N.S.) 576; Ashby v. Ashby, 59 N. J. Eq. 
536, 46 Atl. 528. 

4 Sparrow v. Pond, 49 Minn. 417, 32 Am. St. 
Rep. 571, 52 N. W. 36, 16 L.R.A. 103. 
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Otherwise stated, an agricultural fix- 
ture is subject to the ordinary rule ap- 
plicable to fixtures, and fundamentally 
does not fall within any of the recog- 
nized exceptions permitting a removal of 
fixtures by any person unless there be an 
agreement therefor. 

In the first instance, it may be observed 
that whether a fixture is removable at 
all or not depends upon the status or re- 
lations of the parties concerned, or 
whether or not there is an agreement or 
license therefor. 

The principal controversy that has 
arisen concerning agricultural fixtures is 
whether or not a tenant for mere agri- 
cultural purposes should be permitted to 
remove his fixtures upon the same 
ground as a tenant who erects trade fix- 
tures. In other words, whether or not 
an agricultural tenant erecting fixtures 
for the ordinary purposes of husbandry 
should not be considered as exercising 
a trade. In the case of Elwes v. Maw, 
3 East, 42, 6 Revised Rep. 523, 12 Eng. 
Rul. Cas. 193, where a tenant had erected 
certain agricultural fixtures consisting of 
certain buildings, etc., it was contended 
in behalf of the tenant seeking the right 
of removal, that agriculture in the im- 
proved state in which it was carried on, 
was in itself a trade, but the court in an 
extensive opinion expressly held that ag- 
ricultural fixtures placed by a tenant on 
leased premises for the ordinary purposes 
of husbandry were in no way connected 
with any description of trade. 

This case has been much criticized in 
this regard, but an examination of the 
authorities that have attempted to get 
away from the doctrine laid down in 
this case will be seen to turn largely upon 
the question of whether or not the excep- 
tion in favor of trade fixtures should not 
likewise be extended to tenants erecting 
agricultural fixtures. For instance, in 
the case of Perkins v. Swank, 43 Miss. 
349, the court says: the English court 
seems to have made no relaxation in 
favor of erection for agricultural uses, 
but it is otherwise in the United States. 
So, again, in the case of Dubois v. Kelly, 
10 Barb. 496, the court says that the gen- 
eral policy which has created exceptions 
to the general rule, that whatever is af- 
fixed to the freehold cannot be removed 














without the consent of the owner of the 
inheritance, applies as well to erections 
for agricultural and other purpose as to 
eiections for the purposes of trade. 

Again, in the case of Harkness v. 
Sears, 26 Ala. 493, 62 Am. Dec. 742, 
the court says: The interest of the own- 
er of the soil, as well as public policy, 
in America, requires that erections for 
agricultural purposes put upon the land 
by a tenant should receive the same pro- 
tection in favor of the tenant that was 
extended by the common law in England 
to fixtures made for these purposes of 
trade.® 

Again, reference is made to the stat- 
ate passed in England in the reign of 
Queen Victoria, providing that a tenant 
on farm lands who erects trade fixtures 
with the written consent of the landlord 
may have the right of removing the same. 
(Stat. 14 & 15 Vict. 25.) 

A careful perusal of the subject-mat- 
ter, however, of the cases which attempt 
to innovate the old rule by extending the 
exceptions to agricultural fixtures, will 
reveal the fact that the general state- 
ments made concerning agricultural fix- 
tures are more or less obiter by reason 
of the fact that in such cases the sub- 
ject-matter discloses either that the fix- 
ture in question was a trade fixture, or 
fell within one of the other recognized 
exceptions which permits its removal, 
or that it came within a class of cases 
recognized as mixed cases, or in fact was 
under the tests not a fixture at all, but 
mere personalty.6 In other words, the 
Amerian cases have not made any dis- 
tinct amendment to the common law so 
as to permit the removability of an ag- 
ricultural fixture by a tenant, whether a 
tenant for years or a life tenant, unless 
such right of removal exists expressly 
by statutory provisions or by agreement. 

In the case of VanNess v. Placard, 2 
Pet. 137, 7 L. ed. 374, it was held that 
where a tenant erected a building which 
was used by him for carrying on his 
business of a dairyman and as his resi- 
dence, also being partly used for agri- 
cultural purposes, that it constituted a 
mixed case, and, being partly t used for 


5See Davis v. Eastham, 81 Ky. 


6 See Overman v. —, 107 N. c 432, 12 
S. E. 64, 10 L.R.A. 722 
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trade purposes, could be considered as a 
trade fixture and therefore removable by 
the tenant. 


So, in Holmes v. Tremper, 20 Johns. 
29, 11 Am. Dec. 238, it was held that a 
cider mill and press erected by a tenant 
upon land was removable for the reason 
that it came under the head of a mixed 
case, being partly devoted to the enjoy- 
ment of the land and partly to the exer- 
cise of a trade. 


In the case of McCullough v. Irvine, 
13 Pa. 440, the court in approving the 
case of Elwes v. Maw says concerning 
agricultural fixtures, that if a tenant, here 
speaking of a life tenant, after having 
enjoyed the fruits of the land during 
perhaps a long life, may just before his 
death, strip it of the fences he has built 
and the house and barns he has erected, 
etc., the tenant of a new generation would 
have to take the land as it was a gener- 
ation before, and commence de novo, and 
that this would be a slovenly method of 
promoting the interests of agriculture.” 

But a tenant who carries on the busi- 
ness of a nurseryman is considered as 
conducting a trade, and is generally ac- 
corded the right to remove his greenhouse 
annexed by him or nursery trees planted 
by him! 

The principle of law, therefore, still ex- 
ists under a general consideration of the 
cases that an agricultural fixture as be- 
tween landlord and tenant, which is 
purely accessory to the real estate, is not 
removable by the tenant unless an agree- 
ment exists therefor, for the reason that 
carrying on agriculture is not pursuing 
a trade. If, however, the court in any 
jurisdiction deem it proper, or so ju- 
dicially decide, that there is no distinction, 
from a trade standpoint, between carry- 
ing on manufacture or similar industries 
and pursuing agriculture, then the dis- 
tinction is eliminated. 

To apply analogous reasoning the rule 
of law applies similarly to that concern- 
ing manure; namely, that manure made 
in the ordinary course of husbandry is 


7See Haflick v. Stober, 11 Ohio St. 482. 

8 Penton v. Robart, 2 East, 91; Free v. 
Stuart, 39 Neb. 220, 57 N. W. 991; Miller v. 
Baker, 1 Met. 27; King v. Wilcomb, 7 Barb. 


263; Whitmarsh v. Walker, 1 Met. 313. 
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a part of the real estate, and is not re- 
movable by a tenant. 

On the contrary, however, a tenant 
may remove straw produced by him at 
the expiration of his term, for the rea- 
son that the same belongs to him, the 
same as grain or other crops.® 

As between licensor and licensee, fix- 
tures attached by the licensee are remov- 
able by him within a reasonable time 
after the termination of the license, un- 
less damage would.be occasioned to the 
inheritance, or unless, furthermore, the 
fixtures themselves would, by their re- 
moval, occasion destruction to them- 
selves.!° 

In this connection it would seem that 
a cropper or a person who works land 
as is done in the western states to some 
extent, upon shares, would be entitled 
to be classed as a licensee, and would 
therefore be accorded the right to remove 
his agricultural fixtures attached by him 
under the same principles of law that ap- 
plies to a licensee." As between grantor 
and grantee, or, as between mortgagor 
and mortgagee, agricultural fixtures are 
considered as a part of the real estate, 
the exception in favor of trade or domes- 
tic and ornamental use not being appli- 
cable.” 

Likewise, the same rule of law applies 
as between the owner of the land and a 
trespasser, or one who erects a fixture 
upon the land of another by mistake, 
where such mistake is wholly unilateral.?® 

Again, as between third parties claim- 
ing agricultural fixtures, which have been 
attached to land, the same general rule 


obtains, providing that the equities of 


8See note in 18 L.R.A.(N.S.) 572. 

10See note in 14 L.R.A.(N.S.) 439. On 
right to remove trade fixtures as between land- 
lord and tenant where damage to fixtures may 
result, see Conron v. Glass, 192 N. Y. 295, 127 
Am. St. Rep. 903, 84 N. E. 1105 and case note 
in 18 L.R.A.(N.S.) 423. 

11See note in 4 L.R.A.(N.S.) 698. 

12 Hackett v. Amsden, 57 Vt. 432; Seymour 
v. Watson, 5 Blackf. 555, 36 Am. Dec. 556; 
Preston v. Briggs, 16 Vt. 124; Leonard v. 
Clough, 133 N. Y. 292, 31 N. E. 93, 16 L.R.A. 
305 


18 Fischer v. Johnson, 106 Iowa, 181, 76 N. 
W. 658; Justice v. Nesquehoning Valley R. Co. 


87 Pa. 28; Atchison, T. & S. F. R. Co. v. Mor- 
gan, 42 Kan. 23, 16 Am. St. Rep. 471, 21 Pac. 
809, 4 L.R.A. 284; Mitchell v. Bridgman, 71 
Minn. 360, 74 N. W. 142. 
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the parties making claims are equal. For 
instance, as between a third party such 
as a mortgagee of the real estate claiming 
an agricultural fixture and a person hav- 
ing a chattel lien upon the same and 
claiming title thereto, the fixture will be 
regarded as real estate if the equities of 
the parties are equal.'* 

In considering the question of what 
constitutes equal equities, the cases are 
not entirely in harmony. This question 
involves not only the consideration of 
the effect of the recording acts concern- 
ing real estate conveyances and liens, but 
also the relative effect of the personal 
property records affecting chattels. In 
other words, a fixture by reason of its 
dual character may have a chattel lien 
upon the same and at the same time have 
a real estate lien attaching thereto. If 
a certain state gives full effect to its 
chattel-mortgage records, as notice to the 
world, then a subsequent vendee or mort- 
gagee of the real estate is not a bona fide 
purchaser without notice, as against a 
prior chattel mortgage duly recorded 
upon an agricultural fixture attached to 
such real estate. If, on the other hand, 
a vendee or subsequent mortgagee of the 
real estate is not bound to search the 
chattel-mortgage records to ascertain 
whether or not fixtures, attached so as 
ordinarily to be, under the general 
maxim, real estate, in fact have become 
personalty for lien purposes or otherwise, 
then the same will pass to such vendee 
or mortgage, and this is the general 
weight of authority to-day.% 

As against a prior mortgagee of the 
real estate, a conditional vendor or chat- 
tel mortgagee of a fixture attached, but 
retaining its status as personalty for the 
purposes of the lien, is now being more 
generally considered as having a superior 
equity to such prior mortgagee of the 
real estate; especially, in those states 
which regard a mortgage as merely a 
lien. 

However, in those states where a mort- 
gage of the real estate is still regarded, 

14 Wickes Bros. v. Hill, 115 Mich. 333, 73 
N. W. 375; Thomson v. Smith, 111 Iowa, 718, 
se, St. Rep. 541, 83 N. W. 789, 50 L.R.A. 
SH, 


15 Rowland v. West, 62 Hun, 583, 17 N. Y. 
Supp. 330; Brennan v. Whitaker, 15 Ohio St. 


446. See notes in 1 B. R. C. 691, 978. 






















more or less, as conveying an estate, the 
old maxim still applies that whatever is 
attached to the real estate is a part there- 
of and the equity of such prior mortgagee 
is still considered superior.*® 

Since the line of demarcation is so dis- 
tinct between that regarded as personalty 
and that which is real estate, and since 
this has been more enhanced by the dis- 
tinct nomenclature that applies to each, 
and further inasmuch as the law of fix- 
tures considers a subject-matter that oc- 
cupies a dual character, whereby such 
fixtures may be either realty or personalty 
depending upon the circumstances, it may 
be naturally expected that there would 

16See note in 1 B. R. C. 674. See notes 


in 14 L.R.A.(N.S.) 439, and 37 L.R.A.(N.S.) 
119. 
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Ode to Ibid. 


Come brothers let us 


And unto Ibid tribute 
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arise some contrariety of judicial opinion, 
as applied to the subject-matter of dif- 
ferent specific cases. 

However, if the law of fixtures be con- 
sidered specifically with reference to the 
particular facts and the relations of the 
parties in each specific case, a careful ex- 
amination will reveal very little confusion 
of opinion among the authorities as to 
the fundamental law applicable to the 
subject, and this applies to agricultural 
fixtures as well as to the general subject 
of fixtures. 


- and sing 


ring 


And venerate his name! 
Through sundry ages fat and lean 
His use a helpful aid has been 


He always was “the same.” 


"Tis our delight to muse and think 
Of all the labor, pen and ink 
And paper by the ream, 

Dear Ibid saved to all of us 


And how we've profited because 


But when a student now resorts 
To hunting for the law reports 


He was, and is “the same.” 


Of one of “‘Ibid’s” fame 
We smile and much enjoy the joke 
And merriment our minds provoke 


Our friend John Doe was always square 


Yet Ibid shall the honors share 


We know he’ll find “the same.” 


He’s always in the game— 

Wherever legal lore appears 

He'll stay through all the coming years 
And always be “the same.” 





—Wnm. D. Totten. 





















A Game of Forfeit 


BY CLYDE McLEMORE 
Of the Billings (Montana) Bar 


BS he sat at lunch that 
day, in November fol- 
lowing his graduation 
from the law school 

fin June, Arlo Bradley 

3 was so wrapped in his 
own thoughts that he 
did not notice the man 
sitting opposite him 

until both had almost finished their meal. 
This was unusual for him. One plan he 
had conceived while still in school was 
always to strike up some sort of ac- 
quaintance with every man with whom 
he chanced to be thrown at his down- 
town meal. But he could do nothing al? 
that day but Hamlet-ize. He had re- 
ceived from an uncle an offer of a good- 
salaried position in a mill in the East. 
This, coming upon certain unpaid obliga- 
tions, brought Bradley at once to the 
question, To be or not to be? Had he 
better accept immediately, and thence- 
forth pursue the almighty dollar; or per- 
sist a while longer in his unsuccessful 
overtures to Miss Law Practice? 

“Tt certainly has been downright dis- 
appointing. Only a measly hundred of 
my grubstake left; and I have no busi- 
ness—nor any substantial prospects, 
even.” Thus his thoughts ran. “But 
look what it’s all cost, in time and money, 
to get just what I’ve got,—a license from 
the state to put ‘lawyer’ on my cards. 

A quitter! A piker! 
But what’s the use?” 

During the fifteen minutes he had re- 
peated this circle several times, with 
minor variations and elaborations, and 
was halfway around again when his at- 
tention was attracted by the yelp of a 
dog and the crash of dishes. 

“The waiter stumbled over the dog, I 
suppose?” Bradley inquired, looking up. 

“IT suppose so,” responded the man 


’ 
” 
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sitting opposite, to whom Bradley had 
addressed himself. 

He was a farmer; but, obviously, no 
unsophisticated rustic. Something—per- 
haps a seeming rigidity of the lines of 
his face, or maybe a slight drooping at 
the corners of his thin-lipped mouth—at 
once suggested to Bradley that he, too, 
was wrestling with some trouble or 
anxiety. 

“In to pay your taxes? I un- 
derstand the short corn crop is making 
it a little hard to make ends meet this 
fall,” Bradley led out, with a sympa- 


thetic interest in the man. 
“Yes, taxes are hard enough,” he re- 


plied, pushing his plate aside as if wel- 
coming an opportunity to talk; “but that 
is not the worst with me. his 
Muskogee Oil Company’s got its foot on 
my neck.” 

And he told Bradley of a lease he had 
given that company; and was beginning 
to go into details, when Bradley spoke: 

“T’d be glad to know about the mat- 
ter,” said he, rising and taking a card 
from his case. “Bradley is my name. 
I’m a lawyer. (Had he not paid dearly 
for the right to call himself a lawyer ?) 
I don’t know whether I can be of any 
service to you whatever, but if you'll 
come over to the office with me, we'll 
talk it over. There will be no harm done, 
anyway.” 

On the way, Bradley could not recall 
any learning upon the subject of oil 
leases. In fact, he did not remember just 
then of having had a single case in his 
course at law school in which an oil 
lease was involved. This was disquiet- 
ing. But it was a lease; and leases had 
to do with landlords and tenants. At 
any rate he would find out something of 
oil leases. 


At the office, Bradley eagerly followed 
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the man’s story, listening patiently, and 
occasionally prompting him. He jotted 
down notes from time to time. 

“Lease given three years ago—40 
acres—see records for lease and descrip- 
tion—no wells sunk—nothing done—$10 
a year paid—Co. working wells one-half 
mile west and a little nearer on the north 
of Grayson land—offered $10,000 bonus 
for new lease—The Tennexia Co.—Mus- 
kogee Co. lease exclusive.” 

“Well, Mr. Grayson, as I said before, 
I do not know that there is a thing we 
can do. But I'll think the thing over. 
It’s interesting,” said Bradley, after 
getting all the details clearly in mind. 

But the farmer did not go. He re- 
mained seated, resting his elbows on the 
arms of his chair and gazing fixedly in 
the direction of the floor, but seeing 
nothing. The muscles of his face 
twitched. Clearing his throat hoarsely, 
he sat erect and looked at Bradley. 

“T would not care so much, Mr. Brad- 
ley, if it was not for my daughter,” said 
Mr. Grayson in an unsteady voice. “You 
see, she’s not been well for a year or so; 
and now the doctor says she must have a 
change of climate. If I could get 
this business fixed up, I’d have a plenty 
to send her and her mother some place 
where they could give her proper. atten- 
tion.” 

Bradley was mute. Words of his 
could have been but a profanation. 

“T was telling her a few days ago 
about the offer the Tennexia Company 
made me for a lease, and that if I could 
get the Muskogee Company lease as- 
signed or something, then she and her 
mother should be off right away. ro 
And what do you think she said?” 
There was a tear coursing down his 
cheek. For the moment he was over- 
come with paternal pride. “She said she 
was afraid her mother and me was go- 
ing to be putting ourselves out for her 
too much. She’s always thinking 
about her mother and me, and never 
seems to think about herself.” 

He rose rather abruptly, and stood 
looking at Bradley. There was upon his 
countenance the tense appearance of sup- 
pressed emotion. 

“It does look like there ought to be 
something possible, Mr. Grayson,” said 
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Bradley, in conclusion. “I’ll write you. 
Maybe I can get a settlement out of 
court.” 

A settlement out of court! That’s 
what he’d do—go and see the Muskogee 
people. Didn’t A. Lincoln, the lawyer, 
settle more cases out of court than in 
court? But that afternoon had better 
be spent in informing himself as to the 
law on the subject. He would then be 
better able to discuss the matter. 

The afternoon did not prove as fruit- 
ful, however, as he had expected. True, 
he did acquire considerable general in- 
formation—thanks to his three summers 
as second assistant librarian in the law 
library, which had taught him something 
of the use of law books—but somehow 
no plausible legal remedy for Grayson’s 
case, if he had any case, presented it- 
self. It was really puzzling. Was the 
lessee doing him any legal injury, after 
all? They had not sunk a well, of 
course; but they had paid the $10 each 
year, just as the lease stipulated should 
be done in that case. It was not likely 
that a shadow of fraud or overreaching 
could be shown. Grayson could read, 
and had ordinary business sense. But 
before going any further into the matter, 
he would interview the lessee. 

The next day Bradley and the presi- 
dent of the Muskogee Oil Company sat 
facing each other across a flat top desk 
in the latter’s office. 

“You have a ten-year lease on 40 acres 
belonging to one Grayson, out south of 
town?” Bradley inquired, coming, as he 
thought, directly to the point. 

“Yes?” said the president, still holding 
a wet pen. 

“Well, Mr. Grayson has a chance to 
lease the land to other parties on more 
favorable terms.” 

“How singular!” grunted J. Henry 
Grimes as he resumed his writing in total 
disregard of Bradley’s presence. 

Bradley moved his chair a little closer. 
By the time a pause came in the other’s 
work, he had regained his enforced com- 
posure. 

“What would you ask for an assign- 
ment for the remainder of the term?” 
Bradley asked. 

“Who wants to know?” 
“T do!” Bradley blurted out in a tone 





























130 





and manner that imparted more informa- 
tion than did the words spoken. 

“The lease is not for sale.” 

“You have not moved a peg toward 
developing it,” Bradley persisted. 

“No; but we have producing wells on 
two sides,” the president replied, for the 
first time really looking at Bradley as if 
to take him at all seriously. ‘We'd cer- 
tainly be a bunch of lunatics to put some- 
body else right in the middle of our field. 
The Tennexia Company has been trying 
for six months to get hold of that lease. 
They’ve had a half dozen men after us, 
besides Grayson himself.” 


“So, you would not make any propo- 
sition, or consider any?” asked Bradley, 
for want of anything else to say. 

“Tt’s not for sale,” said the president, 
and impetuously attacked the work upon 
his desk in dismissal of Bradley. 

Since meeting Mr. Grayson the day 
before, Bradley had scarcely thought of 
anything but this matter; but upon 
reaching his office after the interview 
with the president of the Muskogee Oil 
Company, he somehow found himself re- 
reading the letter from his uncle. Be- 
fore the afternoon had passed he had an- 
swered the same. The offer had a pull, 
he admitted; but as it was open indefi- 
nitely—was there ever an uncle so kind? 
—he would prefer to wait a few weeks 
before giving his decision. Yes, he had 
a matter on hand just then that might 
possibly amount to something. He be- 
lieved he would hang on a while longer. 

Those first few days were brighter 
for Grayson. The mere telling his 
troubles to a sympathetic listener, and 
one who might, perchance, know how to 
help him, enabled him to go about his 
chores with a lighter heart. But he did 
not tell his household of his new hope. 
If nothing came of it, only he would suf- 
fer the disappointment. If it turned out 
well, then they could rejoice. 

It became more apparent day by day 
that his daughter’s vitality was ebbing. 
The blight was pitilessly despoiling the 
flower of his life. 

The letter from Bradley, when it came. 
was merely a request that he call. The 


next forenoon he entered Bradley’s of- 
fice. 
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“Say, that man Grimes—lI’ve seen 
more sociable men,” said Bradley. 

“You’ve been to see him, then?” asked 
Grayson with a mild chuckle he could not 
suppress. Had not he also tried to talk 
to that gentleman? 

“Yes, I thought possibly we could set- 
tle out of court; but it occurs to me now 
that we'd be in a better position if we'd 
file suit.” 

He read the complaint to Grayson and 
explained to him that it was to have the 
lease canceled because the Company had 
failed to develop the land, or had aban- 
doned the lease, in other words. Read- 
ing the complaint and discussing it with 
Grayson some way seemed to excite 
Bradley. He appeared to be possessed 
of an abundance of self-confidence. 

“You see, it will at least look like we 
had something to be settled, after we file 
suit. But I'll tell you, Grayson, I don’t 
care a rap whether they settle or not. 
There’s a way of forcing folks to go 
through the motion of doing right, at 
least.” 

This enthusiasm of Bradley’s was ex- 
cusable under the circumstances. His 
week of toilsome searching, digesting, 
and collating of authorities had resulted 
in a sure conviction of the correctness 
of his position. 

In a day or so J. Henry Grimes, presi- 
dent of the Muskogee Oil Company, 
looked down the list in the telephone di- 
rectory till he came to the name of Arlo 
Bradley, Attorney at Law, intending to 
ask that individual if he would please 
call, and thinking then to size him up, 
and perhaps give him cold feet in ref- 
erence to this preposterous suit. 

Bradley’s ’phone rang. Taking down 
the receiver, he recognized the voice. 
“Grimes talking. I want to see you at 
my office.” 

If Bradley was surprised, he main- 
tained his self-possession admirably ; and 
replied verv deliberately that he thought 
best—now that legal action had been in- 
stituted—that he discuss the matter only 
with the defendant company’s attorney. 

“But what's vour game? What do 
you think you're doing?” insisted the 
voice at the other end. 

“T had not thought of naming the 
game; but it occurs to me that it might 

















be called a game of forfeit. Yes, you 
see there is at stake, on your side, your 
lease; and on ours—well, for one thing, 
probably, a young lady’s life.” Some- 
how it seemed that Bradley could talk 
better over the phone than he could 
across the president’s desk. 

“Why don’t you talk sense?” 
dered the president. 

“T suggested at first that it would be 
better to let your attorney and myself 
handle the matter, now that it is in the 
form of a legal action.” Scarcely had 
Bradley completed the sentence when he 
heard the receiver at the other end 
thrown into the holder. 

A week later the office boy from Big- 
low, Stone, & Judd’s handed Bradley a 
copy of a general demurrer which that 
firm, as the attorneys for the Muskogee 
Oil Company, were filing in the Grayson 
case. The following Monday being the 
regular motion day, Mr. Stone and Brad- 
ley both answered “ready” when the 
clerk, reading the motion docket, called 
this case and announced that a demurrer 
was pending. 

After reading the complaint, Mr. 
Stone stated to the court the position of 
the defendant. The plaintiff was asking 
that the lease be canceled for delay of 
the lessee in developing and for aban- 
donment. A lease, Mr. Stone proceeded, 
is but a contract—in writing.. It was 
passing strange that counsel had not yet 
learned the elementary principle that 
when a contract is reduced to writing, 
that writing constitutes the contract and 
fixes the rights and obligations of the 
parties. The lessee had not violated any 
term of the contract. If such were the 
case, an action for damages would be 
the proper remedy. True, the lessee had 
not worked the lease; but here again the 
lease provided an alternative: the pay- 
ment of a gross annual rental of $10. 
This remedy was exclusive: E-wpressio 
unius est exclusio alterius. 

Confidence in his contention did not 
wholly overcome Bradley’s nervousness 
and embarrassment in this his first ap- 
pearance in the district court. But, grad- 
ually, as he progressed with his argu- 
ment, he lost his self-consciousness and 
gained the ears of the court; and when 
he had reached the summing up of his 


thun- 
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argument, he was delivering himself 
with something like the cock-sureness of 
his days on the debating team in college. 

“In conclusion, your Honor,” he said, 
“my position is this; it is conceded that 
no forfeiture is provided in the lease, 
and that if this lease is canceled it must 
be on the theory that there was an im- 
plied covenant that the land would be 
developed.” He paused to take an open 
book from the table. “If the court 
please,” he went on, “I can best give you 
the principle we contend for by reading 
a paragraph from the court’s opinion in 
che case of Howerton v. Kansas Natural 
Gas Co. 81 Kan. 553, 106 Pac. 47, 34 
L.R.A.(N.S.) 34. The court quotes 
from a case note in cne of the annotated 
case series, as follows: 

“ “Generally all leases of land for the 
exploration and development of minerals 
are executed by the lessor in the hope 
and upon the condition, either express or 
implied, that the land shall be developed 
for minerals, and it would be unjust and 
unreasonable, and contravene the nature 
and spirit of the lease, to allow the lessee 
to continue to hold under it any consid- 
erable length of time without making any 
effort at all to develop it according to 
the express or implied purpose of the 
lease; and, in general, while equity ab- 
hors a forfeiture, yet, when such a for- 
feiture works equity, and is essential to 
public and private interests in the devel- 
opment of minerals in land, the land- 
owner as well as the public will be pro- 
tected from the laches of the lessee, and 
the forfeiture of the lease allowed, where 
such forfeiture does not contravene plain 
and unambiguous stipulations in the 
lease. This principle will be more 
readily enforced and applied by the court 
as to gas and oil cases because of the 
peculiar nature of those minerals and 
the danger of entire loss to the lessor of 
oil and gas in his lands by reason of well 
drilling on adjacent lands.’ The court 
then adds: ‘This statement is grounded 
in right reason, and is supported by the 
authorities.’ I have collated a number 
of authorities, your Honor, in support 
of this contention, which you will find 
in plaintiff’s brief.” 

At this point Mr. Stone interrupted 
Bradley: “May I suggest, your Honor, 
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that I should like to hear the gentleman 
address himself to the proposition that 
by accepting the $10 rental, the-plaintiff 
has waived the right to claim a forfei- 
ture?” 

“Thank you,” said Bradley, somewhat 
abashed. “Perhaps the point would be 
well taken if the rental had been large 
enough in amount to evince an intention 
of the parties that it should be actually 
considered and taken as rental. But, it 
is submitted, your Honor, that the $10 
could not have been so considered by 
these parties at the time of the execution 
of this lease.” Referring to his notes, 
Bradley continued: “Huggins v. Daley, 
40 C. C. A. 12, 99 Fed. 608, 20 Mor. 
Min. Rep. 377, 48 L.R.A. 320, and 
Murray v. Barnhart, 117 La. 1023, 42 
So. 489, are my authorities for saying 
that in this case this $10 should be con- 
strued as a penalty, only, and not as 
liquidated damages ; and that the receipt 
of the same by the lessor does not waive 
his right to insist upon a forfeiture.” 

Shortly after the court announced its 
decision on the demurrer—which was a 
week subsequent to the argument—Brad- 


ley wrote Grayson, advising him of the 


result and requesting him to call. When 
Grayson entered the office, Bradley, 
omitting all congratulatory frivolities 
that might have been indulged in, imme- 
diately got at the business in hand. 

‘‘What bonus did you say the Tennexia 
Company offered you?” 

“Ten thousand dollars.” 

“The Muskogee Company now pro- 
pose that a judgment be entered by stip- 
ulation canceling the old lease, and that 
you give them a new one. They'll pay 
you that same amount, as bonus.” 
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Mr. Grayson’s face was beaming with 
a new light, but there was a sort of far- 
away-ness in his look which made Brad- 
ley think that he was but anticipating the 
jov this news would give the mother. 
Maybe he could imagine his daughter al- 
ready restored to her natural bloom. 


“I don’t doubt but that the lease is 
worth double that amount, Mr. Gray- 
son,’ Bradley continued: “but, as your 
attorney, I advise settlement on that 
basis.” 

There was a pause. 
was overcome. 
ing. 

“Of course, they'll pay the costs,” he 
added, “and I think I’ll have them in- 
clude my fee, so that you will receive 
the $10,000 net.” 


In due season judgment in the case 
of Grayson v. The Muskogee Oil Com- 
pany was entered as per stipulation; and 
two of the Graysons departed for the 
Pike’s Peak region. Old man Grayson 
makes his way to Bradley’s office most 
every time he is in town. It may be 
easily seen that each week brings the 
father news of the invalid’s steady con- 
valescence. And, moreover, lie has a 
way of saying, “From what I hear 
around town, Mr. Bradley, you’re getting 
on very well,” that is peculiarly pleasing 
to the young man, and confirms his opin- 
ion that he made no mistake when he de- 
clined his uncle’s offer. 


Code Tce 


The older man 
The younger was think- 





Use of Highways 


By Heavily Loaded Vehicles or Traction Engines 


BY ALBERT H. NASH 
Of the Iowa Bar 


by heavily loaded ve- 

hicles or by steam 

traction engines is now 

§ generally the ~subject 

bof regulation respec- 

tively by ordinance or 

by statute. Ordinances 

regulating the use of 

city or village streets have generally been 
upheld if reasonable. The question of 
reasonable use of highways by heavily 
loaded vehicles has generally arisen in a 
criminal action for the violation of a city 
ordinance, while the question of a reason- 
able or proper use of the highway by a 


steam traction engine has generally arisen 
in a civil action against the owner or 
operator for damages due to the fright- 
ening of horses ‘being driven on the 


highway. Each case turns, more or less, 
upon its own facts, and the peculiarity of 
the ordinance or statute, where one ex- 
ists. 

An ordinance prohibiting the driving 
of any loaded vehicle, which, with its 
load, weighs 3,500 pounds or upwards, 
unless the tires be 3 inches or more in 
width, is reasonable, and not in restraint 
of a lawful business.! 

While the conversion of a public high- 
way into a pleasure highway from which 
loaded vehicles are excluded does not de- 
prive citizens desiring to transport loads 
over it of their property without due 
process of law, nor take their property 
for public use without compensation, still, 
such an ordinance is unreasonable where 
the enforcement thereof is made to de- 
pend upon the discretion of the village 
trustees by requiring their permission 
for its use.? 

1 Harrison vy. Elgin, 53 Ill. App. 452. 

2 Cicero Lumber Co. v. Cicero, 176 III. 9, 68 
Am. St. Rep. 155, 51 N. E. 758, 42 L.R.A. 696. 





But, an ordinance restricting heavily 
loaded vehicles to a specified portion of 
a street is not reasonable unless that por- 
tion is reasonably suited for that pur- 
pose? 

An ordinance simply requiring all ve- 
hicles having axles of iron or steel of a 
thickness or diameter of 14 inches or 
over to have on their wheels tires of a 
certain width, corresponding with the 
size or thickness of the axle, is reason- 
able.* However, this ordinance was 
held to be invalid as in excess of power 
granted the city by a charter provision 
which allowed regulation of width of 
tires of vehicles for heavy transporta- 
tion only in that it made no distinction 
between vehicles of heavy and light 
transportation. 

An ordinance not allowing wagons or 
other vehicles upon any paved or im- 
proved street within the city limits to 
carry 4,000 pounds or upwards unless the 
tires shall be at least 4 inches in width, 
and, if carrying 2,000 to 4,000 pounds 
unless they have tires at least 3 inches in 
width, was held to be reasonable. Like- 
wise, in the same state, it was held that 
an ordinance prohibiting any person from 
drawing or transporting a load or bur- 
den weighing from 24 tons to 5 tons 
over macadamized, paved, or top-dressed 
streets of the city in any vehicle having 
a tire less than 4 inches wide on its 
wheels, was reasonable.® 

In Massachusetts a regulation of the 
board of metropolitan park commission- 
er forbidding the driving of a wagon or 


3 State v. Boardman, 93 Me. 73, 44 Atl. 118, 


46 L.R.A. 750. 

# State ex rel. St. Louis Transfer Co. v. Clif- 
ao 228 Mo. 194, 128 S. W. 755, 21 Ann. Cas. 

5 Utica v. Blakeslee, 46 How. Pr. 165. 

6 People v. Wilson, 41 N. Y. S. R. 765, 16 N. 
Y. Supp. 583. 
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other vehicle for carrying merchandise or 
other articles along a parkway was up- 
held as reasonable, and not oppressive.” 

So, also, an ordinance providing that 
no person shall carry or cause to be car- 
ried on any vehicle in any street a load 
the weight whereof exceeds 3 tons, un- 
less such load consists of an article which 
cannot be divided, was held to be reason- 
able, and not in restraint of trade.® 

The authorities are not entirely uni- 
form as to what constitutes a reasonable 
or lawful use of a highway by a steam 
traction engine. A threshing machine 
engine used as a means of locomotion 
from place to place is not necessarily a 
nuisance, and whether or not it is so 
is a question of reasonable conduct and 
management—a question for the jury.® 

But, the daily use of a public highway 
by a traction engine drawing from two 
to four wagons loaded with lumber, al- 
though not an injury to the roadway it- 
self, may be prohibited by the board 
of supervisors as dangerous to travel 
and as a nuisance.” 

The Maryland statute (Code Pub. 
Gen. Laws, art. 27, §§ 259, 260) requires 
every traction engine when propelled by 
steam over a public road to be accom- 
panied by two men whose duty it is to 
conduct the engine so as to cause as little 
harm as possible to horses ridden, driven, 
or led upon the road, and to render at 
all times reasonable assistance to persons 
so driving or leading horses upon such 
road. The statute also makes it the duty 
of the person in charge of the engine, 
at the signal or request of any person 
driving a horse attached to a vehicle, or 
at the indication of a horse becoming 
alarmed by the engine, to remain station- 
ary until the horse has passed, and to 
make as little noise as possible with the 
steam. This statute has been construed 
as imposing the duty upon one moving 
a traction engine from place to place over 
the public highway to act with due regard 
to the rights and safety of persons travel- 

7 Brodbine v. Revere, 182 Mass. 598, 66 N. 
E. 607 


8 Com. v. Mulhall, 162 Mass. 496, 44 Am. St. 
Rep. 387, 39 N. E. 183. 

8 Macomber v. Nichols, 34 Mich. 212, 22 Am. 
Rep. 522. 

10 Covington County v. Collins, 92 Miss. 330, 
131 Am. St. Rep.: 527, 45 So. 854, 14 L.R.A. 
(N.S.) 1087, 15 Ann. Cas. 1072. 


ing thereon, and as: making him liable 
for personal injuries resulting from his 
negligence." 

The regular use of a steam traction 
engine to draw heavy loads of stone 
along a public highway from a quarry 
to a railroad, taking a train of two wag- 
ons at a time and making two trips a 
day, each requiring from one hour to one 
hour and a half for one way, and some- 
times stopping half an hour to get up 
steam, and frequently making much 
noise blowing off steam, constitutes an 
indictable nuisance where travel is there- 
by seriously hindered, and women and 
children are afraid to drive that way, 
especially where the safety of bridges in 
the road is endangered by the heavy 
loads. A statute (act of June 30, 
1885) authorized use of the highways 
by machinery propelled by steam under 
certain conditions, but the court held 
that the use must be a reasonable one, 
and that whether or not the use was un- 
reasonable and a nuisance was a ques- 
tion of fact for the jury. 

The court further said: “As a general 
rule highways and bridges are constituted 
for ordinary use, in an ordinary manner, 
and not for an unusual or extraordinary 
use, either by crossing at great speed, or 
by passing of a very large and unusual 
weight. A township is not bound to do 
more than to so construct its bridges as 
to protect the public against injury by a 
reasonable, proper, and probable use 
thereof, in view of the surrounding cir- 
cumstances, such as the extent, kind, and 
nature of the travel and business on 
them.” 

It has also been held that a steam 
traction engine used for the purpose of 
drawing trucks and carriages is a nui- 
sance if the engine is calculated by noise 
and appearance to frighten horses so as 
to make its use in the highway danger- 
ous to persons riding or driving horses, 
and the owner knows of the danger, 
whether his knowledge is derived from 
the nature of the engine or otherwise.” 

The Pennsylvania statute (act of June 
30, 1885, P. L. 251) requires that when 


oe Miller v. Addison, 96 Md. 731, 54 Atl. 
12 Com. v. Allen, 148 Pa. 358, 23 Atl. 1115, 33 


Am. St. Rep. 830, 16 L.R.A. 148. 
13 Watkins v. Reddin, 2 Fost. & F. 629. 
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a steam machine is in motion upon the 
highway that the operator shall move the 
machine as far as practicable to the 
right or left of the road upon the ap- 
proach in either direction of persons 
traveling in vehicles or in charge of 
teams, and to stop the machine when 300 
feet from such persons, and to render 
assistance until they are safely by the 
danger. ‘ 

This statute was construed by the 
courts as applying only to the operation 
of the machine; and it was held that a 
steam roller, used in the construction of 
the highway which had been left along 
the side of the highway over Sunday, 
and had been covered with canvas, was 
not unlawfully on the highway.4* The 
court, however, remarked that the deci- 
sion might have been different if the roll- 
er had been left on a highway not in 
course of construction or repair. 

The Iowa statute (acts 24th Gen. 
Assem. chap. 68) requires that steam 
engines be stopped within 100 yards dis- 
tant from any person going on the high- 
way with horses or other animals until 
they have passed, or sooner, if they be- 
come frightened, and that a competent 
man be kept 50 yards to 100 yards in 

14 Keeley v. Shanley, 140 Pa. 213, 21 Atl. 
305, 306 


15 State v. Kowolski, 96 Iowa, 346, 65 N. W. 
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Federal Aid in the Construction of Post Roads 


The Rural Delivery traverses 42,000 different highways of the Nation, and comes into 
000 people living in the rural districts. We have in the United States 
2,199,645 miles of public highway, of which 190,767 miles, or 8.66 per cent of the total, 
are improved. The Office of Public Roads estimates that 90 per cent of the travel over 
our public highways is confined to 30 per cent of our roads, and the improvement of 440,- 
000 miles of public roads would practically meet the present demand throughout the Na- 
It is therefore evident that the improvement of what may be called the rural-de- 
livery roads, with a total of 1,010,000 miles, will more than meet the present demands of 
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front of the engine to control passing 
horses. The court held that the law as 
to stopping the engine and keeping the 
man on the lookout was applicable to all 
teams passing the engine, whether from 
the front or rear.% 

The Wisconsin statute, § 1347b, Rev. 
Stat. 1898, as amended by chap. 197, 
Laws of 1899, makes the owner or oper- 
ator of a steam engine liable for injuries 
to any person by reason of propelling or 
using the same on any highway when 
any such engine shall be in the highway, 
whether standing or moving, and the 
person in charge shall not signal and 
stop it when it is approached within 15 
rods in either direction by any team or 
person riding or driving any animal and 
desiring to pass such engine; or when 
the persons in charge of such engine shall 
refuse to render all proper assistance 
within their power to enable such team 
or persons to pass in safety. The statute 
has been construed as meaning that the 
team or person riding or driving the 
animal is to be moving toward the engine 
with a desire of passing it before the per- 
son in charge of the engine is required 
to stop it and give the signal, and that it 
does not apply where a team is standing 
still and the engine moves toward it. 








*s HAVE often heard of 
the lost tribes of Is- 
rael, the lost American 
colony, the lost Char- 
lie Ross, and thou- 
sands of other more 
common losses; such 
as, lost money, loss 
of appetite, sleep, 
credit, self-respect, and social standing. 

We also have here, in the Yazoo and 
Mississippi valley, many immense 
mounds of earth thrown up by prehis- 
torical hands, one of which is called 
“Lost Mound,” but just exactly when 
and by whom it was lost, I am unable to 
say. To my certain knowledge, it has 
been right there on the side of the pub- 
lic road for the past twenty odd years, 
and I have the assurance of many emi- 
nent men of science, that it was right 
there in that same identical spot several 
thousand years before I was born. 

In addition to all of these things which 
are or have been lost, I have read of 
various expeditions being fitted out, at a 
great expense, nearly every year, to go 
and search for lost treasures, and lost 
mines, but all of these things pale into 
insignificance when compared with the 
time and money that is being squandered 
every year, mostly by people in needy 
circumstances, in their vain and fruitless 
search for lost estates which they fancy 
themselves to be entitled to. 

I have studied people, and have 
studied them closely and earnestly, and 
many of them prayerfully and tearfully, 
and am persuaded that while they are 
very different in some respects, yet there 
are many things which are common to 
them all. You will find in all families, 
however well regulated, or however 
loosely connected, some member or kins- 
man of whom they are all proud; and 
you will also find—unless he has re- 
cently died—one of whom they are all 
ashamed; and you will further find that 
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this member is going to claim kin with 
all of them, even unto the fourth and 
fifth generation. 

Every family, so far as I know, and 
to the best of my information and belief, 
also has, or has had somewhere on this 
mundane sphere, a lost estate; its size, 
value, and exact location being some- 
what vague and uncertain. 

I do not claim to be different from the 
average man in this respect, and have 
also had my lost estate. Well do I re- 
member, that when I was a small red- 
headed, barefooted ragamuffin, picking 
speckled peas and cotton, and grabbling 
sweet potatoes and goobers for a living, 
I was first fired with an unabating desire 
to become a lawyer so that I might re- 
cover a lost estate which I was supposed 
to have somewhere in the state of Vir- 
ginia; and all during my somewhat 
checkered career, I never for a moment 
lost sight of that guiding star, and the 
fact that some day I would be a lawyer, 
and wear one of those Prince Albert 
coats, and have my hair cut rather full 
and bushy behind, and that I would be 
pounding a table with my fist, instead 
of a rail cut with a maul, and would be 
yelling at a jury, instead of a yoke of 
bulls. 

After I was admitted to the bar, and 
in fact long before I ever succeeded in 
convincing the supreme court of this 
state that I knew enough law to be 
granted a license to practise it on the 
poor unsuspecting unfortunates who had 
become entangled in its meshes, I had 
lost all interest I had ever had in my 
lost estate, and it is still lost for all I 
know or care. 

Since I have been in the practice, my 
whole time and attention has been taken 
up in trying to get a living out of some- 
body else’s estate, and I have long since 
lost all hopes of ever having one of my 
own that had not been lost, much less 
a lost one. Neither do I ever spend any 
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more time reflecting on what sort of coat 
I shall wear. That question has also 
been settled, and is no longer open for 
discussion. During the summer months, 
I do not usually wear any at all, and in 
the winter, I wear any kind I can get, 
and have gone through some very cold 
winters, clad in a full suit of blue serge 
that was so highly polished that it glit- 
tered in the sunshine like a circus band 
wagon in the parade. I still wear my 
hair rather long, but not out of any spirit 
of vanity, however, but for the simple 
reason that it costs me 35 cents spot cash 
to have it cut. 

The first experience I ever had in 
looking for lost estates was the first sum- 
mer after I had been admitted to the 
bar, and I think that was the longest, 
hottest, and dryest summer I ever saw 
which seemed to have such_ short 
months in it. Nearly all of my monthly 
obligations seemed to be falling due 
every Monday morning, and the most of 
them were local account, and my credi- 
tors would call on me in person and try 
to collect them, but after two or three 
failures, they would turn them over to a 
boy to collect on a commission basis, and 
from then on, he would hang around my 
office all the time, and follow me like a 
shadow; and if I should have a prospec- 
tive client, he would follow him into my 
office and present my bill—top side up, 
so that the “past due” stamp on it would 
show off to the best advantage. 

I had been worried and deviled until 
I was desperate, and had just about made 
up my mind to open fire on the next fel- 
low who stuck his head in my door, with- 
out waiting to see what he wanted, and 
then run away and go to Central Amer- 
ica and start a revolution, when I saw a 
man whom I had known all my life, but 
whom I had not seen for several years, 
coming up my steps, with a serious and 
troubled look on his face. I could not 
think of anything I could possibly owe 
him, and in fact, to the best of my recol- 
lection, he owed me about $30 the last 
account I had of him, and I was in liopes 
that he had killed somebody,—I did not 
much care who,—and wanted me to de- 
fend him. He came in and shook hands 
with me and after discussing old times, 
and exchanging information with me 
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about the people we both knew back in 
the hills where we had originally come 
from, he told me that his father had 
given a deed of trust on their old home- 
stead a short time before his death, to 
secure the payment of a debt which he 
owed to a party that neither of us had 
any special love for, and that when his 
father died, all of the children were 
small, and were divided among their 
relatives; that the man who held the 
deed of trust took possession of the land, 
but never did foreclose his lien; and that 
all of the children were now of age, and 
wanted to get this land back, if they 
could, and had given him a power of 
attorney to act for them in the matter: 
and that if it could be done, he would 
rather give me the case than anybody 
else; and was willing to give me one 
half of the land as my fee. 

From his statement of the case, it 
looked like a very simple matter to re- 
cover the land. It appeared to me that 
they were entitled to recover the land 
and all of the rents and profits that had 
been received by the party in possession 
of it, less the amount of his debt, taxes, 
and improvements, and I so informed 
my client. 

I knew every foot of this land, and 
had been over it time and again when 
I was a boy, and knew it was one of the 
best tracts of land in the state: and that 
there were 320 acres of it: and to think 
of getting one half of it for what little 
I would be required to do to get posses- 
sion of it seemed too good to be true, 
but it was just what I needed to put me 
in easy circumstances, and my client had 
voluntarily offered it to me, and I felt 
justified, under the circumstances, in 
accepting it. 

I sat down and drew a quitclaim deed 
to the best half of it, in my favor, which 
my client, in his own behalf, and in be- 
half of all the other heirs, as their attor- 
ney in fact, signed, acknowledged, and 
delivered to me. 

This land was located near the eastern 
border of the state, and my client and 
I were then, and I am now, near the 
western border of the state. I had just 
about enough money to pay my railroad 
fare out to where the land was and back, 
and pay about one week's board at a 
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cheap boarding house while there, and 
he did not have any, and for that reason, 
could not go with me; but he said that 
he would write all of the other heirs 
what day I would be out there, and they 
would meet me, and give me such assist- 
ance as they could, financial or other- 
wise. 

On the day appointed, I got up before 
day, locked my office, hung out the “Out 
of Town” sign, and took passage on the 
first train out, bound for my native land. 
I had not had any breakfast, but rested 
easy for the first 60 miles of my journey. 
After that my troubles began; for at 
every little station the train stopped, 
from there on, one or more of the claim- 
ants would climb aboard the train and 
crowd around and talk to me, and punch 
my empty stomach with his forefinger 
or thumb to emphasize his remarks; and 
would blow..his breath in my ear and 
face while speaking confidentially. By 
the time the train reached the little vil- 
lage where I was born, and which is 
only a few miles west of the place to 
which I was going, I had such a mob 
with me, and they were talking in so 
loud and excited a tone about what we 
would do when we got there, that the 
conductor seemed to be getting sus- 
picious of me, and I was afraid he had 
telegraphed ahead of the train for the 
sheriff to meet it with a posse, and that 
he would take us off and put us in jail 
at the county seat, on suspicion, as soon 
as we reached there; so I excused my- 
self from them and got off there and 
spent the night in my native village and 
came on to the county seat next morn- 
ing, without an escort. My clients were 
all at the train to meet me next morn- 
ing, though, and followed me around to 
the court. 

I found the little old courthouse just 
as I had left it twenty odd years before, 
when I was a child. The record room 
was a little brick vault about the size, 
shape, and temperature of a baker’s 
oven. There had never been any ab- 
stract books of the land titles kept up to 
this time. When a deed or other instru- 
ment was filed for record, the chancery 
clerk entered it in an index book and 
recorded it in another book, and when 
his record book was full, he deposited 
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it in this little vault for safe-keeping, 
and started in on a new one. If he had 
an old hat, shirt, pair of pants, or an 
old pair of shoes that he did not need, 
but which he might need later on; or if 
there was anything else in his office that 
had to be gotten rid of, but which he did 
not want to throw out of the window, 
he would usually throw it over into this 
little vault, and if you wanted to know 
anything about a land title that did not 
appear on the book which he happened 
to have out at that time, he would wave 
his hand towards this general depository, 
and tell you that it was in there, which 
meant that you had his consent to go in 
there and find it if you could. I went 
into this place and worked like a stoker 
on a fast ocean liner for three days, 
before I succeeded in unearthing enough 
record information to enable me to tell 
anything about my title; and during all 
of which time, the several claimants 
were crowding around the only door, and 
keeping back what little air that might 
have otherwise gotten to me. I found 
my client’s father had at one time owned 
the land I was looking for; and that he 
had given the deed of trust on it, just as 
my client had told me, but the next thing 
of importance that I dug up was a war- 
ranty deed executed by my client’s 
mother and father some years after the 
deed of trust had been executed, and 
only a short time before his mother and 
father had died, conveying and warrant- 
ing the title of this land to the party who 
was then, and who had been for the past 
twenty years or more, in open, notorious, 
adverse possession of every foot of it. 
I also found by looking out of the west 
window of the courthouse, about that 
time, that by running between a half and 
three quarters of a mile down the rail- 
road track, facing the sun, I could just 
about swing onto the tail end of the last 
train going my way that day, before it 
pulled out from the water tank, which I 
lost no time in doing. : 
The next experience I had in looking 
for lost estates was for a young lady 
who lived in an adjoining state. I re- 
ceived a letter from her one morning, 
in which she said that the mayor, post- 
master, or some other prominent and 
sympathetic citizen of my town had 








recommended me to her as being a young 
man beyond reproach, and one of the 
best informed lawyers at my bar; and 
to please write her at once whether or 
not I was in a position to represent her 
in several suits which she expected to 
file in my county in the near future, and 
if so, what my fee would be for so do- 
ing; and when she would have to pay 
me. ‘I hastened to assure her that she 
had been correctly informed as to my 
integrity and ability, and that not having 
anything else in particular to do at that 
time, I was in a position to represent her 
in any number or kind of suits she might 
wish to file; and could give them my un- 
divided attention, but could not tell her 
what my fee would be until they were 
finished; that she could pay me a little 
along as the work progressed, and when 
it was completed we could agree on the 
balance due, if we could, and in case we 
could not agree, I was willing to leave it 
to the judge before whom the cases were 
tried, to say what was right, and would 
bind myself, heirs, executor, administra- 
tor, and assigns to stand or fall by his 
decision in the matter. In doing this, I 
was just striking in the dark. I did not 
know who she was, how much money 
she had, if any, or what kind of suits she 
had in mind, but I was in hopes that she 
might be able to feed me during the sum- 
mer anyway. This arrangement, she 
wrote me, was extremely satisfactory to 
her, because she was very poor and could 
not raise much money at any one time; 
but that she had a position as assistant 
teacher in one of the public schools of 
her home town, and, on the terms men- 
tioned by me, she could send me each 
month a portion of her salary, and still 
have enough left with which to pay her 
board, laundry, and other little expenses. 
By saying “position” instead of “job,” 
and “salary” instead of “wages,” I judged 
her to be getting something over $25 a 
month, possibly $35, but giving her the 
benefit of every reasonable doubt, I 
could not see how she and I both were 
going to live through the summer on that 
“position” of hers, and the more I 
thought about the amount of litigation 
she wanted to stir up, on this small 
amount of capital, the more suspicious 
{ got about the merit of her cause; and 
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sure enough, it turned out to be another 
one of these lost-estate affairs. 

I had already gone too far to back 
down though, for I had promised to take 
her case, and had named my own terms, 
and she had accepted them, and there 
was nothing else left for me to do, but 
to go ahead with it. 

A few days later, the papers came in a 
neat package about the size of those 
usually sent out by a steam laundry, and 
had 24 cents postage due on it, but it 
had a postoffice money order for $5 on 
the inside to cheer me up with when I 
opened it. 

It seemed, from the old deeds, letters, 
and tax receipts and other papers in this 
package, that this girl’s father, and an 
old bachelor brother of his, had come to 
this county many years before this time, 
and had bought up a large amount of 
wild land at tax sales; and had gone 
back to their native states, and had later 
died, leaving this girl as their sole heir, 
and she had never been able to find out 
to her entire satisfaction what had be- 
come of all the land described in these 
old deeds and tax receipts; and she very 
frankly wrote me that I was the only 
lawyer she had ever found that she 
could trust, or had been able to interest 
in her “cause,” I believe she called it; 
and that she firmly believed the lawyers 
in her town had all formed conspiracy 
to swindle her out of this property; and 
that I was the only person in the whole 
world she could lean on for protection 
in this, the darkest hour of her troubles; 
and whatever fortune the future might 
hold for her, she would owe it all to me. 

It was right hard for me to believe 
that the whole entire bar in a town the 
size of the one in which she was living 
could have sunk to this low level, but I 
had heard it said that the Devil himself 
had at one time been an Archangel; and 
I had never practised law in her state, 
and did not know anything about how 
the legal fraternity were faring over 
there; but I did know that hard times 
and slow starvation would cause a lawyer 
to go wrong sometimes, so I assured 
the lady that she could lean against me 
with perfect safety; and that I would 
guarantee her a square deal; and that if 
her father or her uncle had any land in 
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my county at the time of his death, it 
was most likely here yet; but that it was 
impossible for me to give her any definite 
information about who it belonged to 
at that time, until I had first made an 
abstract of the title. 

I took all of the old deeds, tax re- 
ceipts, and other papers which she had 
sent me, and the county index books, 
and made a plat of all of the land which 
the records showed that her father or 
her uncle had ever owned any interest 
in. I then went to work and made a 
complete abstract of the title to all of it, 
from the United States government 
down to date, which took me something 
over eight months to finish. During all 
of which time, she wrote me from one 
to three letters each week, and never 
failed to put a little pinch of musk or 
something in them, and when I would 
tear them open, they would smell just 
like you had cut open one of these little 
breakfast size cantaloupes. She not only 
wrote me about her estate, but about 
everything else, including a complete his- 
tory of herself and family; and a little 
poetry every once in a while; and 
planned several thousand things she and 
I could do with all that money and land 
if we got it. I answered all of her let- 
ters promptly, and all questions asked 
about her estate, but never committed 
myself as to my plans for the future. 
Finally she wrote me that her school 
was out, and that she was very swift 
with a pen—which I admit was true — 
and that if she could be of any assist- 
ance to me in getting up, and noting 
down, the data in our case, she would 
come to my town any time I wanted 
her to and stay there and help me with 
the case. I wrote her that it would be 
a waste of money on her part; that she 
could not be of any assistance to me 
whatever, and to stay where she was. 

About the time I got the abstract fin- 
ished, and found that her uncle and her 
father had sold the most of the land 
they had ever owned in my county; and 
that the balance of it had been resold 
for taxes, and never redeemed, long be- 
fore either of them had died,—the man 
who had bought the most of it heard 
of all this investigation I was making, 
and filed suit against my client, in the 
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chancery court, to quiet his title. 


I then 
filed a formal answer to his bill, took a 
lot of depositions, and went to trial at 
the December term of the court, and 
lost the case; and wrote my client to 


that effect. Instead of being in any way 
discouraged about it, she wrote me a 
long, cheerful letter, inclosed me $50, 
and told me to appeal the case to the 
supreme court, and to the United States 
Supreme Court, if necessary; that she 
had borrowed the most of the $50 which 
she had sent me, from a girl friend of 
hers, and was going to pay it back in 
instalments out of her salary; and that 
she would work her fingers off, if neces- 
sary, in order to raise whatever money 
that might be necessary to fight her case 
to the last ditch; and wound up by say- 
ing that if I had not made other arrange- 
ments, to come over to her town and 
spend Christmas, and that she would see 
that I had a nice time. 

Each one of those dollars looked to 
me like they were as big as a wagon 
wheel, but I mailed them back to her, 
and wrote her that while I would like 
very much to accept her invitation to 
spend Christmas with her, but my wife 
was a little bit foolish about me, and 
that I was afraid she would object; that 
I thought the $5 which she had sent me 
with the papers had just about paid for 
the postage I had used up on her case; 
and that she owed me nothing else; that 
if she wanted her case carried to the 
supreme court, she would have to get 
someone else to do it for her; that I 
might steal a railroad sometime, if I 
ever had an opportunity; or in case of a 
pinch, I might tackle a bank; but petit 
larceny had never appealed to me since 
I had passed the water-melon stage of 
life; and that I had never, at any time, 
robbed an orphan girl and never expect- 
ed to; that I had made a thorough and 
searching examination of her claim, and 
that there was nothing to it; and try to 
forget it; and if she would only turn 
her time, talent, and money into some 
other more profitable channel, I felt sure 
she would be bound to succeed; that all 
of her papers were being returned by 
express, charges prepaid. 

I have never heard from that girl or 
her estate from that day to this; but 












since that time, I have no idea how many 
other people have come to me for advice 
about their lost estates; and I make it 
a practice never to hold out any encour- 
agement to any of them, any more than 
a physician would encourage a patient in 
the belief that he had some incurable 
disease, when as a matter of fact, he was 
only suffering from the want of exercise. 
I tell all of them that they may possibly 
have something, but the chances are 
much better for them to be struck by 
lightning than to find anything due them 
from this source. Nor have I ever done 
any more work on one of them;-or gone 
off looking for any more of them at my 
own expense. It is too much like fishing 
in public waters on shares; or staking 
yourself in a poker game, and giving 
some other fellow a part of your win- 
nings to stand by and watch you play. 
If in the course of my practice I have 
a client who has an abiding faith in his 
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lost estate, and nothing short of an in- 
vestigation will satisfy him, after he has 
been fully advised in the premises, I 
make him put up the money for all the 
expenses, not only railroad fare and 
hotel bills, but cigars, show tickets, and 
all those kind of things; for looking for 
lost estates is awful trying on my nerves, 
and I am bound to have some recreation. 

I know of only one other thing that 
any man could have that is worse than 
a lost estate, and that is ancestors. In 
most all cases where a man has a lost 
estate, he can be cured by skilful hand- 
ling, but when he gets out and goes to 
looking for ancestors, his case is hope- 
less, and he is lost—world without end. 


I belong, sir, to a profession which is glorious in history. I rejoice that I 
have spent some days of my manhood in the study of a science in the adorn- 
ment of which Erskine and Curran, Webster and Grimke, spent their lives. 
The legal profession has had much to bear in the hostile criticism provoked by 
an unworthy class who inhabit the vestibule of her temple, and allure to their 
meshes the unwary pilgrims who seek her shrine for substantial relief. The 
artful trickery of ignoble minds has been assigned as an attribute of the pro- 
fession of the law, and its lower walks; that pestilential brood which swarms 
around the base of the pedestal of honorable fame, has, to the casual ob- 
server, sanctioned such a view. But this is all unjust. There is an atmos- 
phere near the sun in which the great jurists of twenty generations dwell. They 
have been the forerunners of legal liberty They have never hung upon the 
skirts of governmental progress. Other professions have formed technical bar- 
ricades against the advance of popular freedom, and questioned the divinity 
of the people; but those who have drunk deep from the fountain of that “‘per- 
fection of reason,” English and American law, recognize the voice of the 
people as the voice of God. It is matter of record that the legal profession has 
been the patient, the toiling, and the inspired handmaiden of liberty.—Hon. 
Daniel W. Voorhees,—Address in House of Representatives. 




























































Legal Education and the State of 
the Bar in Spain 


BY THOMAS WAVERLY PALMER, JR., LL.B. 


Of the Alabama Bar 


[Ed. Note—This article was written by Mr. Palmer in Madrid, where he has been preparing a “Guide to the 
Law and Legal Literature of Spain” by virtue of a Sheldon Fellowship from Harvard University. ] 


SS we hear constantly 

in the United States 

the cry for the im- 

provement of the law 

schools and the better- 

ment of the bar it is 

4 es interesting to note for 

x purposes of compari- 

son the contemporary 

conditions and standards of the old and 

settled countries of Europe. Spain is a 

country in which the profession of law- 

yer (abogado) has always been one of 

honor and dignity, but, for this reason, 

has been also the usual career for many 

sons of the aristocratic classes who have 

no particular talent for other professions. 

However, the bar jealously guards its 

prestige, and maintains some rigid rules 
and many antique customs. 


Legal Education. 


The education of its lawyers is worthy 


of consideration. The Spanish Univer- 
sities are all state institutions under gov- 
ernmental supervision. Every city of 
importance, as Barcelona, Salamanca, 
Oviedo, Seville, Granada, etc., has a Uni- 
versity with the main institution (Uni- 
versidad Central) in the capital, Madrid. 
Each University has a law department 
(Facultad de Derecho) and confers the 
degree of licenciatura, while the Central 
University alone can confer, in addition, 
the degree of doctorado or the doctor-of- 
law degree, which is required for all 
teachers and professors of law. When 
a student obtains the degree of licencia- 
tura he is admitted on the payment of 
certain fees to the practice without fur- 
ther examination. The degree is abso- 
lutely a condition precedent to the prac- 
tice, but it is not necessary to attend the 


regular classes. One can study alone or 
in a private school, and take the examina- 
tions in June, which, however, are more 
strict for them than for the regular stu- 
dents. It is possible to complete the en- 
tire course in much less time in this man- 
ner, and the same is frequently done by 
the more energetic ones. 

The prescribed courses in the law 
schools cover a rather elongated period. 
The requirements for admission, taking 
the Central University as an example, in 
which the writer has had the opportunity 
of attending a few classes, are that the 
applicant must have attained the age of 
fifteen and one-half years, and have com- 
pleted the equivalent or less of our ordi- 
nary high school course. The outline of 
studies in order to obtain the licencia- 
tura degree extends over a period of six 
years. The first year is called prepara- 
tory (afio preparatorio) and three daily 
courses are required logic, his- 
tory of Spain, and advanced grammar, 
and Spanish literature. The schedule of 
the five years of legal study is somewhat 
as follows: 

Ist year 

Roman Law 

Elements of Natural Law 

Political Economy 
2d year 

General History of Spanish Law 

Spanish Public Law Compared with 

Foreign Law 

Canon or Ecclesiastical Law 
3d year 

Criminal Law 

Civil Law I 

Administrative Law 
4th year 

Civil Law II 

Procedure 
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International Law 
Public Finances 
Sth year 

Mercantile Law of Spain and the Prin- 

cipal Nations of Europe and Amer- 
ica 

Practice and the Redaction of Public 

Instruments 

Conflict of Laws 

To obtain the doctor-of-law degree an 
additional year’s work is necessary, with 
the production of a thesis and success- 
ful examinations in the history of inter- 
national law, history of Spanish legal 
literature, comparative legislation, and a 
choice of one of the three additional 
subjects, philosophy of law, advanced 
studies in criminology, and comparative 
municipal law. 

A gratifying incident is that two of 
the texts employed are translations from 
North American authors,—President 
Wilson’s “The State,” and Burgess’s 
“Political Science.” 

The general opinion appears to be that 
the standards for the examinations are 
low, although many regularly fail in 
some of the subjects. The conduct and 
discipline of the school is interesting. 
The professors wear the regulation sex- 
angular cap and black gown of the court 
room while delivering their lectures. 
The students take few or no notes, be- 
cause the instructors have their own 
notes (apuntes) printed, which they are 
required to purchase. This is possibly 
an excusable graft, as the full professors 
receive only $1,200 salary. The class 
rooms are small, overcrowded, with 
straight uncomfortable benches which 
offer no facilities for writing. To a 
methodical Yankee the numerous vaca- 
tions and holidays, the tardy commenc- 
ing of lectures, etc., appear very un- 
businesslike. 


Bar Associations. 


After the student has obtained his 
title of licenciatura, or, in other words, 
has become a licenciado, he must in order 
to actually practise in the courts of a 
province become a member of the 


Colegio de Abogados or Bar Association 
in the capital of that province, where 
exists a court of appeal (audiencia). If 
he locates in a village or small town he 
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can give advice and argue in the police 
courts and courts of the first instance 
there without joining the “Colegio de 
Abogados.” But, in general, such mem- 
bership is obligatory. The entrance fees 
vary, and in Madrid are rather high, be- 
cause here is situated the Supreme Court 
of Spain, a decided advantage over the 
other Colegios. A lawyer of Barcelona 
cannot argue before the courts of Toledo 
or Madrid (not even in the Supreme 
Court), without first joining the Colegio 
there and paying the entrance fees and 
dues for one year. It is curious to notice 
that the annual dues are proportioned to 
the amount of business the individual 
attorney or member has. 

The Colegio de Abogados of Madrid 
occupies a splendid suite of rooms in 
the building of the Supreme Court, and 
maintains an excellent, though not very 
modern, library for the use of its mem- 
bers. Each member from the busiest to 
the newly admitted must serve his turn 
in alphabetical order in the charity 
cases, a rule which, as with us, is not 
always exactly complied with. 


Etiquette. 


The etiquette of the court room is 
exceedingly formal. The judges and the 
lawyers wear the regulation gown or 
robe. The lawyer must be attired be- 
sides in somber clothes, and it is said 
that an attorney was requested by the 
court to change a cravat, objectionable 
because of its light color. A spectator 
cannot carry into the court room a walk- 
ing cane or cross his knees if seated. 


The Bar. 


In conclusion, it may be said that the 
bar of Spain is overcrowded. * The li- 
brary of the practitioner is smaller and 
less expensive than with us, and the 
preparation of cases is not so strenuous 
under the civil law as under the case 
system of the common law. But, in gen- 
eral, the average lawyer of Spain, while 
not superior to our average lawyer, pos- 
sesses an equal or better education and 
assumes a greater dignity. 
















































































Some Fundamental Errors of Our 
Anti-Liguor Laws 


BY LEE J. VANCE 
Of the New York Bar 


M HE real issues in- 

volved in anti-liquor 

legislation are plain 

and clear cut. But for 

one reason or another 

ythey have been ob- 

scured and confused 

and _ misrepresented. 

The liquor laws and 

the judicial decisions on such legislation 

in the United States are unique. It 

would be difficult to find their exact par- 

allels in any other civilized country of 

the world, unless it be in the Mohamme- 

dan countries, where law and religion 

are identified, and where the force of 

moral and religious law depends upon 

the physical pressure, or “sanction,” of 
the state. 

The liquor laws of our forty-eight 
states are a mass of contradictions and 
inconsistencies.” 

Many of these laws were plainly in- 
spired by popular passion,—by malice, 
hatred, revenge, religious bigotry, and 
fanaticism.2 Some of these laws are al- 
most savage in their cunning purpose and 
vindictiveness.‘ 


1Bryce’s Studies in History and Jurispru- 
dence, vol. II., pp. 661-663. 

2See summary of liquor license legislation 
by Koren in National Municipal Review, Oct. 
1913. 

3For example, all the prohibition laws 
passed as the result of the well-organized 
work of agitators, “parades,” and quasi religi- 
ous “crusades.” 

4 Note the search and seizure laws whereby 
a man’s castle and home may be invaded on 
suspicion; mulct laws; the 1913 going-law of 
Arkansas, whereby a certain class of citizens 
are disfranchised; the Wilson act of August 
8, 1890 (chap. 728, 26 Stat. at L. 313, U. S. 
Comp. Stat. 1901, p. 3177) ; Webb-Kenyon act, 
March 1, 1913 (chap. 90, 37 Stat. at L. 699) 
“devesting’” liquor shipments of protection un- 
der the interstate commerce clause of the 
Constitution 


Many of the judicial opinions reflect 
all the prejudices of the promoters of 
anti-liquor legislation.5 

Some of these opinions bear all the 
earmarks of the narrow spirit and the 
casuistry of the theologian.® 

There have been two leading errors 
which, ab initio, discredit or vitiate the 
great bulk of our anti-liquor legislation. 
The one is the assumption that all the 
people, the temperate as well as the in- 
temperate, must be legislated into sobri- 
ety at any cost. The other is the impli- 
cation that confiscation without just 
compensation is conducive to public wel- 
fare, health, safety, and good order. In 
the first case, the basis of the legislation 
is assumed to be moral; in the second 
case, the basis is distinctly immoral. 
Anti-liquor legislation in both cases is 
fundamentally wrong. 

Both the moral and immoral doctrines 
just mentioned have been adopted, up- 
held, and amplified by the courts in their 
anti-liquor decisions. In the one kind of 
decisions the courts assume a ministerial 
tone, and preach not about the use, but 
the abuse, of alcoholic beverages; about 


5 Schwartz v. People, 46 Colo. 239, 104 Pac. 
92; State v. Calloway, 11 Idaho, 719, 114 Am. 
St. Rep. 285, 84 Pac. 27, 4 L.R.A.(N.S.) 109; 
Goddard v. Jacksonville, 15 Ill. 589, 60 Am. 
Dec. 773; State ex rel. George v. Aiken, 42 


S. C. 222, 20 S. E. 221, 26 L.R.A. 345, over- 
ruling McCullough v. Brown, 41 S. C. 220, 
19 S. E. 458, 23 L.R.A. 410; Trageser v. 
Gray, 73 Md. 250, 25 Am. St. Rep. 587, 20 
Atl. 905, 9 L.R.A. 780. 

6 License Cases, 5 How. 504, 12 L. ed. 256; 
3oston Beer Co. v. Massachusetts, 97 U. S. 
25, 24 L. ed. 989; Mugler v. Kansas, 123 U. 
S. 623, 31 L. ed. 205, 8 Sup. Ct. Rep. 273; 
Crowley v. Christensen, 137 U. S. 86, 34 L. ed. 
620, 11 Sup. Ct. Rep. 13; Harrison v. People, 
222 Ill. 150, 78 N. E. 52; Gordon v. Corning, 
174 Ind. 337, 92 N. E. 59; Purity Extract & 
Tonic Co. v. Lynch, 226 U. S. 192, 57 L. ed. 
184, 33 Sup. Ct. Rep. 44. 
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the alleged poverty, crime, and insanity 
therefrom. In the other kind of de- 
cisions, the courts attempt to excuse loss 
of personal liberty and destruction of 
property rights without just compensa- 
tion, usually by ascribing it to that time- 
worn fiction, “wisdom of the legisla- 
ture,” or by conjuring up that legal 
ghost “the police power.” Anti-liquor 
decisions in both cases are fatally defec- 
tive. 


About Judge-Made Anti-Liquor Law. 


Thus, we have a mass of anti-liquor 
decisions which are honeycombed with 
moral and immoral notions. To put the 
proposition more bluntly, we have a 
choice collection of judge-made anti- 
liquor “law” which is tainted by personal 
prejudice, by cheap moral sentiment, and 
by judicial sophistry. This might be ex- 
pected from police and inferior courts, 
but hardly from the highest state courts 
and the Suprerae Court of the United 
States. I refer now particularly to the 
opinions in what are leading cases, which 
are usually quoted and cited with ap- 
proval. 

Personal Prejudice——Take the early 
Illinois case of Goddard v. Jacksonville 
(15 Ill. 595, 60 Am. Dec. 773), followed 
by that court, per Justice Scates, who 
says: “I shall never be brought to ac- 
knowledge the sacredness and inviolabil- 
ity of its rights (7. ¢., to sell alcoholic 
liquors), until I shall be able to forget 
all that I have seen, observed, known, 
and experienced of its destructiveness of 
all that is estimable upon earth.” 

If this is not personal prejudice, what 
is it? 

Cheap Moral Sentiment.—Take this 
from the opinion in the West Virginia 
case of Moore v. Stickling (46 W. Va. 
515, 33 S. E. 274, 50 L.R.A. 279), as fol- 
lows: “The moral law is the eternal and 
indestructible sense of justice and right, 
written by God on the living tablets of 
the human heart. The moral law holds 
its dominion by Divine ordination over 
us all, from which escape or evasion is 
impossible.” 

If this is not cheap moralizing, what 
is it? It certainly is not law. 

Judicial Sophistry—On this point a 
short explanation may be in order. The 
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judicial sophistries in anti-liquor cases 
assume many forms and take many 
twists and turns. This is one reason 
anti-liquor decisions are so full of clap- 
trap, special pleas, and dangerous dicta. 
This explains how the courts have de- 
vised ingenious, narrow, and arbitrary 
rules of law to be used particularly 
against the liquor business. This is why 
the United States Supreme Court, for 
example, dispenses one kind of justice in 
liquor cases and another kind of justice 
in other cases. This shows why it is 
often so difficult for those engaged 
certain large and lawful industries in 
this country—in the grape and wine 
growing, the an and the distilling 
industries—to get “a square deal.’ 

Besides, there is more or less hypoc- 
risy and cant running all through these 
anti-liquor decisions. For there are 
Pecksniffs on the bench as well as at the 
bar. The three separate cases, called the 
License Cases (5 How. 504, 12 L. ed. 
256), decided together back in 1847, 
have been a legal gold-mine for all the 
judicial Pecksniffs. The stern morality, 
particularly of Chief Justice Taney and 
of Mr. Justice Grier,” about “ardent 
spirits,” started all their successors talk- 
ing and writing on disease, vice, crime, 
poverty, intemperance, safety, good or- 
der, public morals, and similar uplift 
subjects. 

However, the question before the 
court in the License Cases was the con- 
struction or interpretation of the inter- 
state commerce clause of the Federal 
Constitution. Even in deciding that 
question the court erred in one of the 
cases ( Pierce v. New Hampshire), which 
was afterwards reversed by the same 
court. The surprising obiter in the Li- 
cense Cases soon became stock words 
and phrases in almost all anti-liquor de- 
cisions. For vears the courts have kept 
on repeating in almost the same lan- 


7 Those stern moralists, Chief Justice Taney 
and Mr. Justice Grier, made some sort of a 
bargain in the famous, or rather infamous, 
Dred Scott decision. The course of the lat- 
ter in the Legal Tender Case was so bad that 
his fellow justices took the unheard-of action 
of demanding that he resign, which he did in 
December, 1869. Rhodes Histy. of U. S. vol. 
6, p. 262, quoting statement of Mr. Justice 


Bradley. 
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guage the same old formulas which were 
not good law when they were uttered 
forty, fifty, and even sixty years ago. The 
result is that lawyers now rather expect 
the court in a liquor case will indulge 
in moral reflections and will furnish new 
dicta which may cause more controversy 
and trouble in the future. Unfortu- 
nately, these individual opinions of our 
learned judges have encouraged immoral 
or confiscatory legislation; while their 
sophistries provide (as I shall notice in 
another paper) powerful weapons to the 
advocates of political and economic revo- 
lution. 

The following examples will show 
some of the obvious defects of some of 
these opinions: 

Take this obiter often quoted from 
Mugler v. Kansas (123 U. S. 662, 31 L. 
ed. 210, 8 Sup. Ct. Rep. 273), per Mr. 
Justice Harlan: “We cannot shut out 
of view the fact within the knowledge 
of all, that the public health, public 
morals, and the public safety may be en- 
dangered by the general use of intoxicat- 
ing drinks.” 

What about the fact, within the knowl- 
edge of all, that the general use of in- 
toxicating drinks by millions and mil- 
lions of people in Europe may not en- 
danger their public health, public morals, 
and public safety? Is it not a fact, with- 
in the knowledge of all, that these people 
are among the most temperate, thrifty, 
and industrious in the world? 

Take this dicta often cited from Crow- 
ley v. Christensen (137 U. S. 91, 34 
L. ed. 623, 11 Sup. Ct. Rep. 18), per 
Mr. Justice Field: “The statistics of 
every state show a greater amount of 
crime and misery attributable to the use 
of ardent spirits obtained at these retail 
liquor saloons than any other source.” 

What about statistics which do not 
show any such thing? What about the 
other sources of crime and misery? 

Read this obiter in the recent case of 
Purity Extract & Tonic Co. v. Lynch 
(226 U. S. 204, 57 L. ed. 188, 33 Sup. 
Ct. Rep. 44), per Mr. Justice Hughes: 
“That the opinion is extensively held 
that a general prohibition of the sale of 
malt liquors, whether intoxicating or not, 
is a necessary means to the suppression 
of trade in intoxicants, sufficiently ap- 
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pears from the legislation of other states. 
We cannot say that there is no basis for 
this wide-spread conviction.” 

What about the contrary opinion also 
extensively held? Is that of no ac- 
count? We cannot say that there is no 
basis for the wide-spread conviction 
that the courts go out of their way to 
make dicta in anti-liquor cases. 

Finally, I note the remark in Stone v. 
Mississippi (101 U. S. 814, 25 L. ed. 
1079), which has probably been more 
often cited and quoted in anti-liquor 
cases than any other dicta, as follows: 
“No legislature can bargain away the 
public health or the public morals. The 
people themselves cannot do it, much less 
their servants.” 

Now, let us see what the Supreme 
Court of the United States has decided 
a legislature can or cannot bargain away. 
In the early case of Fletcher v. Peck (6 
Cranch, 87, 3 L. ed. 162) the court held 
that the act of the Georgia legislature, 
in 1796, rescinding the Yazoo land grants 
of 35,000,000 acres, because the em- 
powering act had been obtained by brib- 
ery, was unconstitutional. The rule was 
there laid down that a legislative act 
under which property rights may have 
been secured, even by bribery, was in 
the nature of a contract, which no sub- 
sequent legislature can repeal. 

This doctrine was affirmed two years 
later in New Jersey v. Wilson (7 Cranch, 
164, 3 L. ed. 303). Following the rule 
which was afterward broadened, the Su- 
preme Court thus validated a great num- 
ber of grants for millions of acres of 
land which were obtained by trickery 
and fraud. In a typical case, where a 
railroad company had originally secured 
enormous land grants by briberies and 
by lobbied acts through Congress and the 
Iowa legislature, the court simply over- 
looked the bargaining away of public 
morals and public rights, and repeated 
the old rule, namely, “knowledge and 
good faith of a legislature are not open 
to question, but the presumption is con- 
clusive that it acted in full knowledge and 
good faith.” ® 

Then, there is the recent decision in 


8 United States v. Des Moines Nav. & R. 
Co. 142 U. S. 543, 35 L. ed. 1108, 12 Sup. Ct. 
Rep. 308. 











the Consolidated Gas Company Cases 
(212 U. S. 19, 53 L. ed. 382, 48 L.R.A. 
(N.S.) 1134, 29 Sup. Ct. Rep. 192, 15 
Ann. Cas. 1034). Here, the Supreme 
Court held that mere franchises, which 
had ' -en bargained away, could be capi- 
talized at $7,781,000, and that the com- 
pany was entitled to fix rates for gas so 
as to earn 6 per cent dividends on these 
millions of franchise values and on its 
heavily watered stock. Just think, any- 
thing less than this would be confiscatory 
and, therefore, would be “repugnant” to 
the 14th Amendment of the Constitu- 
tion. 

No wonder lawyers ask, How can 
great property values, which were ob- 
tained by fraud and corruption, be more 
sacred and inviolable than property 
rights which were legally acquired, and 
which are lawfully held, until they are 
destroyed by a prohibitory law? Why 
should land grants, franchises, and spe- 
cial privileges of enormous value, which 
were bargained away by legislative bod- 
ies, have more and better protection than 
the property or the business of the grape 
and wine grower, of the brewer, or of 
the distiller? Why should the land 
grabbers and franchise looters receive 
that justice which is denied to the grape 
and wine growers, to the brewers, and 
to the distillers ? 

And so it seems that, with the ap- 
proval, if not with the encouragement, 
of the United States Supreme Court, a 
legislature can bargain away public 
morals. In one class of cases the legis- 
lature, at the solicitation of lobbyists and 
bribe givers, bargain away public rights 
of immense value. In another class of 
cases the legislature, at the insistence of 
paid and professional agitators and of 
reformers with a panacea, bargain away 
personal and property rights, also of im- 
mense value. 

No legal preaching about statistics, ill- 
ness, idleness, poverty, and crime,—all 
of which are not in evidence and all of 
which are matters of sharp differences of 
opinion and of angry dispute,—no such 
legal sermonizing can make right wrong, 
or change moral injustice into legal jus- 
tice. 

No legal sophistry over moral laws, 
natural or inherent rights, and the use 
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of old Latin maxims,—all of which are 
more or less speculative and which have 
had different meanings at different times, 
—no legal sophistry of this kind, can 
permanently obscure the encroachments. 
on the personal liberty and the property 
rights of citizens. 

No judicial casuistry which finds ref- 
uge in a shadowy and intangible police 
power,—the exact description and limi- 
tation of which have not been attempted 
by the courts,—no judicial casuistry, I 
say, can make confiscation other than 
robbery.® 

The plain truth is, prohibition is a 
modern form of legalized robbery. It 
robs the people of their personal liberty. 
It takes away their property rights with- 
out due process of law, or without just 
compensation. “The supreme court of 
Kansas,” said Mr. Justice Field, “admits 
that the legislature of the state, in de- 
stroying the value of such kind of prop- 
erty, may have gone to the utmost verge 
of constitutional authority. In my opin- 
ion it has passed beyond that verge, and 
crossed the line which separates regu- 
lation from confiscation.” 


Confusion of Law with Morality and 
Religion. 


While dicta of moral import may be 
interesting and entertaining, yet they are 
usually confusing and ofttimes danger- 
ous. It is not the business of the moral- 
ist to invade the field of law. It is not 
the business of the jurist to wander into 
the field of abstract morality. “That the 
two fields of law and morality are differ- 
ent, not to say opposed,” says Professor 
Amos, “scarcely anyone would be found 
to express a doubt.” ™ It is not necessary 
to point out to the trained legal and lay 
mind that the two fields of law and 
morality are separate; that law depends 
upon physical pressure or sanction, while 
morality relies upon the thoughts, feel- 
ings, and conscience; that law is always 
capable of being put into rules or logical 


® Adair v. United States, 208 U. S. 173, 52 
se ed. 442, 28 Sup. Ct. Rep. 277, 13 Ann. Cas. 
64. 


10 Dissenting opinion in Mugler v. Kansas, 
123 U. S. 678, 31 L. ed. 216, 8 Sup. Ct. Rep. 
273. 


11 Amos, Science of Law, p. 29. 
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propositions, and morality is never; that 
the characteristic of law is generality, 
and of morality, individual application. 

The invasion by moral and religious 
censors into the field of law was the 
trouble with that old and discarded legal 
system which has no place in this day 
and age.'* It took centuries of bitter 
strife and warfare to keep priest and 
Church out of the field of law. Now 
their successors have again invaded the 
legal field. 

In brief, the Church and its members 
are interfering not only with men’s moral 
claims, but with their legal rights. The 
“crusades”’ for anti-liquor legislation are 
primarily and fundamentally church 
movements. There are not less than a 
dozen well-organized and well-equipped 
religious or semi-religious organizations 
which depend for their existence and 
their income on keeping up agitation. 
In fact, the leading organization of this 
kind has for its motto—*The Church in 
Action.” % It appeals to religious zeal, 
bigotry, and fanaticism. It lives on and 
thrives only by stirring up trouble. It 
works for the election to the legislatures 
of those who favor its measures.* It 
seeks to defeat those who are not openly 
in accord with its peculiar schemes.* It 
employs attorneys who attend to the 
legal end of the game. “Such an attor- 
ney,” says Mr. Anderson, “drafts pro- 
posed state legislation and frames en- 
forceable ordinances for adoption by 


12 Maine’s Early Law and Custom, pp. 27- 
366; Early History of Just. p. 391. 

18 The Church in Action against the Saloon, 
by W. H. Anderson, anti-saloon league sup- 
erintendent. 

14 Ibid, p. 24. 


15 Ibid, pp. 40-41. See paragraphs entitled 
“Shrewd Prenomination Work,” and, “De- 
feated a Governor.” 

16 Ibid, p. 46. The author states that the 
league “employs over 300 men, devoting their 
entire time to its work, an equal number of 
clerks, stenographers, etc., and many others 
who work occasionally as supplementary 
speakers; maintains over a hundred offices 
and its own printing plant; supports a co- 
operative state and national official organ with 
a circulation of about half a million; and 
receives a revenue of approximately a million 
dollars a year in the various states.” 

17 Ancient Law, p. 15. 


18 Science of Law, p. 43. 
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various municipalities.” Its agitation, 
legislative and law-enforcement work 
have become a most lucrative trade or 
business, which yields an enormous an- 
nual revenue.”® 

These facts are cited because they will 
serve to explain why so much of our 
recent anti-liquor legislation, which is 
inspired and shaped by self-appointed 
moral and religious censors and by pro- 
fessional agitators, is fundamentally bad. 
Not only that, but this prohibition legis- 
lation is a legal anachronism. It is a re- 
turn to that ancient and cast-off body of 
law in which, as Sir Henry Maine points 
out, are mingled up religions, civil and 
merely moral ordinances, without any 
regard to differences in their essential 
character.” 

Modern prohibition is out of place in 
our present legal system, which secures 
life, liberty, and property by bills of 
rights and by constitutional guaranties 
and limitations. But under the plea and 
guise of public good, public morals, and 
public safety, our citizens have had im- 
posed upon them drastic anti-liquor laws, 
which are of the kind described by Pro- 
fessor Amos,—laws that confiscate lib- 
erty and property in search of passing 
panaceas which have temporarily be- 
guiled a dominant section.” 

Indeed, the time is ripe for a law 
reformer of the type of Jeremy Bentham 
to expose the fundamental errors of our 
anti-liquor and all similar laws, which 
affect one class or order of persons in 
the community in a different way, or to 
a different extent, from that in which 
they affect all the rest; to clear away the 
legal rubbish, the harsh, cunning, and 
vindictive restrictions in dusty statute 
books; lastly, and perhaps most import- 
ant, to propose decent and honest meth- 
ods of dealing with the manufacture and 
sale of alcoholic beverages, and to form- 
ulate a rational system of regulating the 
liquor traffic. 


> 9 Mh. 
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The Trust Problem in the United 


States 


BY PAUL H. DITZEN, A. M., LL.B. 


Of the Kansas City (Kan.) Bar 
[Ed. Note—This is the sixth instalment of Mr. Ditzen’s comprehensive serial on the Sherman Anti-Trust Law and 


its Interpretation. ] 


= HIS is the final propo- 
sition to be discussed 
in the treatment of the 
subject. A program of 
remedies has been out- 
§ lined; amendments to 
the anti-trust act have 
been proposed; the 
question now to be 
answered is, Will public interests be sub- 
served if this program is put into exe- 
cution ? 





Public Interest. 


What is meant by the term “public 
interests?” Some might define the term 
as “freedom of equality” or “freedom of 
competition.” But it would seem that 
such terms are not comprehensive. The 
economic welfare of all might describe 
the public interest in a better way. To 
analyze the same it would mean this,— 
the people’s interests, the interests of all 
the people, the interests of the producer, 
the employee, and the consumer. The 
manufacturer wants a fair profit, or 
rather that is what he is entitled to; the 
employee wants a fair wage, and the 
consumer wants low prices, and a su- 
perior quality of goods. Besides, the 
public interests demand that the govern- 
ment be strong and powerful; that the 
government be supreme in the enforce- 
ment of law. Also a certain freedom of 





1A discussion of the term “Public Inter- 
ests” is found in an article entitled, “Economic 
Aspect of the Recent Decisions of the United 
States Supreme Court on Trusts,” by Prof. 


J. W. Jenks, vol. 20, Journal Pol. Econ. 
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Public Interests Will Be Subserved By the Proposed Amendment 
of the Sherman Anti-Trust Law 


opportunity to engage in the same busi- 
ness as the trust should be allowed. It 
is believed that the proposed program 
will further the interests here mentioned. 


The Advantages of the Trusts Will be 


Preserved. 


Under the program of regulation as 
outlined in the preceding chapter, the 
many advantages of large combinations 
will be preserved. Some of these are as 
follows : 

1. Large capital—Capitalistic combi- 
nations are able to put together large 
amounts of capital which are necessary 
in promoting industries. It takes a mil- 
lion dollars or more to establish a large 
manufacturing plant. Very few men 
would be able to supply that much money. 
An example is the building of the Swift- 
Armour Burlington Bridge at Kansas 
City, Missouri. That large structure, 
which will be of untold benefit to the 
surrounding agricultural communities, 
and which will bring about the building 
of a great city north of the Missouri 
river, could not have been built by the 
farmers of the adjoining counties. It re- 
quired great capital to carry out the plan 
and build the bridge. 

2. Economy of production.—The sav- 
ing of plants and machinery is a very 
important economy wrought by an indus- 
trial combination. It is manifest that if 
a dozen plants which are manufacturing 
steel, for example, and which are run- 
ning on an average of a third or a fourth 
capacity, are united under one manage- 
ment, two thirds or three fourths of the 
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plants can be discontinued and used for 
some other purpose. When the whisky 
trust was formed, only twelve out of the 
eighty plants were used.2 The fact is 
that there is at present a great economic 
loss to society on account of the great 
number of industries that are being 
worked. The energy thus wasted could 
be applied to other lines of business. 
Many of the trusts have already done 
this. The Census Bulletin published in 
1901 shows that 118 out of 2,147 plants 
controlled by trusts were idle.® 

Another great economy of production 
produced by combination is the elimina- 
tion of advertising and of salesmen. Un- 
der the competitive system each manu- 
facturer is forced to expend large sums 
of money in order to advertise his prod- 
ucts. He is also required to have a sales- 
man in every part of the country where 
there is a probability of doing business. 
The expense of advertising is very great. 
One page in the popular magazines costs 
the advertiser as high as $5,000. And 
the salaries of expert salesmen are very 
high. But when the combination is 
formed the expense of advertising is 
done away with, for there is no competi- 
tion. Again, only a few salesmen are 
required to cover the territory which was 
once traveled by many. These salesmen 
need not be specially gifted; they do not 
have to talk better than another sales- 
man, and hence they cannot demand such 
high salaries. 

3. Economy of transportation.—Under 
the competitive system the various indus- 
tries attempt to supply every part of the 
country. There might be a company do- 
ing business in New York, other com- 
panies manufacturing the same article 
established in Missouri and California. 
And most likely the manufacturer in 
California would ship his products to the 
East, while, on the other hand, the manu- 
facturer in New York would be supply- 
ing the consumers in the West. The re- 
sult is that there exists what is known 
as cross freights. These are avoided 
when a combination is formed of three 
companies. Thereafter the plant in New 
York will supply the East, the plant in 
Missouri will supply the central portion 


2 Jenks, “The Trust Problem,” p. 34. 
3 Census Bulletin No. 122, Dec. 30, 1901. 
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of the country, and the plant in Califor- 
nia will supply the West. It is evident 
that there is a great saving of freight 
rates when such a system is inaugurated. 
Since freight rates constitute an impor- 
tant factor in prices, an important eco- 
nomic advantage is secured. 


4. Use of by-products——Another ad- 
vantage that the trust or capitalistic com- 
bination has over the competitive system 
is this—the large corporation with its 
large capital is able to maintain manu- 
facturing plants in which the by-products 
of an article are transformed into useful 
articles. For example, the packing 
houses which we think are only engaged 
in the butchering business use the hoofs 
of the animal for the preparation of glue 
and jello. The hair of the hogs is used 
for plastering materials. The intestines 
are filled with sausage. The hides of the 
cattle are tanned and manufactured into 
leather. Someone has humorously said 
that everything of the hog was put to 
practical purposes except its squeal. 
Possibly that, too, might be recorded on 
the graphophone for the amusement of 
the public. The same thing is true of 
other industries. The by-products which 
were once considered a waste are used, 
and are sometimes productive of greater 
profits than the chief article itself. 


5. Scientific investigation—A _ great 
combination operating enormous plants 
and commanding millions of dollars can 
hire scientists to experiment in order to 
develop the by-products or to perfect the 
chief product manufactured. The better 
the product the more readily can it be 
sold. This is being done at the present 
time. The Cotton Oil Company and the 
United States Steel Corporation, as well 
as most other great manufacturing con- 
cerns, have such investigating depart- 
ments. Says Mr. Van Hise: “The 
Standard Oil Company carries on chemi- 
cal investigations of the most elaborate 
and extensive kind in order to utilize 
fully the by-products of the oil; as a re- 
sult of which they have on the market 
some three hundred by-products, many of 
which come from that part of the oil 
which otherwise would have been thrown 
away.” * 


#“Concentration and Control” by Van Hise. 














6. Low prices—From all that has 
gone before one would readily judge that 
the trusts, on account of the elimination 
of many of the expenses which are in- 
curred under the competitive system, 
would be able to reduce prices materially. 
And the facts are that the Standard Oil 
Company and other trusts have reduced 
prices. But it is doubtful whether these 
or any other trusts have ever reduced 
prices to a reasonable extent; that is, to 
a point where they would receive only a 
reasonable profit upon their investment. 
Nevertheless, it is true that the trust is 
able to reduce prices to a point much 
lower than the competitive system can. 

These good elements of the capitalistic 
corporation should be retained. In fact 
such a combination is a great power for 
good. It can be made and should be 
made the servant of the people. It should 
be allowed to exist, to produce and to 
build up business and to engage in com- 
merce. By proper regulation these ad- 
vantages will inure to the benefit of the 
public. 


The Evils of the Trust Will be Curbed. 


The evils of the trust and of capitalis- 
tic monopolies have already been men- 
tioned in the introductory chapter. These 
evils must be curbed, if public interests 
are to be subserved. It is proposed that 
the program of regulation will mean a 
thwarting of the vices of the trusts and 
combinations, and thereby public inter- 
ests will be subserved. 

1. Free opportunity for rivals.—It has 
been said that the trusts have crushed out 
rivals and have done this by underselling 
in certain localities. Discriminate under- 
selling should be prohibited by law and 
enforced by the Industrial Commis- 
sion. If a uniform price were main- 
tained, other capitalists probably would 
enter the same industry and be able to 
make fair profits. Such capitalists would 
be protected by filing complaints with the 
Industrial Commission. 

The program of remedies here outlined 
does not propose to patent the trust by 
government fiat; it simply proposes that 
the great combinations shall be regulated. 
Other business men and corporations will 
be free to engage in the same kind of 
industry as the trust. 
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2. Railroad rebates.—This evil has al- 
ready to a great extent been cured by 
the work of the Interstate Commerce 
Commission. If a rival of the trust could 
likewise appeal to the Industrial Com- 
mission and the trust be punished for 
accepting rebates, the government would 
have a double whip with which to punish 
both the railroads who give and the in- 
dustrial combinations who accept rebates. 


3. Stock watering—This evil, by 
which the investor has been fooled into 
thinking that his stock was worth more 
than it actually was, and by which the 
public has been deceived inio thinking 
that the earnings of the big corporations 
were small when as a matter of fact they 
were enormous, will be to a great extent 
done away with by Federal corporation 
and the establishment of the Commission. 
Through Federal corporation the actual 
values of the properties of the trust will 
be determined. Before being permitted 
to increase its stock, the corporation or 
combination should be forced to make 
application to the Industrial Commission, 
which would make investigation and de- 
termine whether the physical properties 
and the earning capacity would warrant 
an increase of stock. 


4. Politics.—It is believed that if these 
great combinations will have to deal di- 
rectly with the Industrial Commission 
they will not attempt to exercise the polit- 
ical power which they have in the past. 
There will be no occasion for them to 
spend large sums of money in national 
elections to elect Congressmen and Sena- 
tors. There will be no occasion for them 
to intermeddle with the affairs of state 
legislatures if they are created and con- 
trolled by the Federal government. Of 
course, efforts will be made to control 
the appointment of members to the Com- 
mission and to corrupt the same by brib- 
ery. But if thorough investigation as to 
qualifications is made by a Senate com- 
mittee, and the members are paid sub- 
stantial salaries, these matters will be of 
little or no effect. 


5. Hh prices and monopoly.—Final- 
ly the result of the program outlined will 
be that prices will be controlled. 


To be continued. 
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The game paths were followed by Indian hunter and by trapper, were blazed and broadened 
by the pioneers, and became our automobile highways, paralled by tracks of steel and flecked with 
the shadow of passing aeroplanes. Our highways register the story of our national life and progress. 
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Public Use of Railroad Track 
Laid Longitudinally Along a 
Street 


HE rule is well established ip accord 
with the doctrine laid down in 
Southern R. Co. v. Caplinger, 151 Ky. 
749, 152 S. W. 947, annotated in 49 
L.R.A.(N.S.) 660, that where railroad 
tracks are laid longitudinally along a 


public street, the public have a right to 
the use of the entire street, including 
that part of it on which the tracks are 
laid, so far as the right is not inconsist- 
ent with the company’s right to operate 
trains in a reasonable manner over its 
tracks; and that therefore one who is 
upon the track in the street is not a tres- 
passer. 

In Baltimore & P. R. Co. v. Cumber- 
land, 176 U. S. 232, 44 L. ed. 447, 20 
Sup. Ct. Rep. 380, in holding that one 
who crossed a railroad track laid in the 
street, at a point other than a street 
crossing, was not per se a trespasser, the 
United States Supreme Court said: “We 
are not prepared to give our adherence 
to the doctrine announced in a very few 
cases, that a man who steps his foot upon 
a railroad track, except at a crossing, 
does so at his peril. We are 
rather disposed to say that where tracks 
are laid through the streets of a city, 
upon or substantially upon the level of 
the street, a person is not limited in 
crossing such tracks to the regular street 
crossings, but may cross them at any 
point between said streets in the conven- 
ient performance of his daily duties.” 

And in Illinois C. R. Co. v. Hammer, 
72 Ill. 347, it was said: “Where rail- 
road tracks run in the center of streets, 
it would be a novel doctrine to hold that 
the public had no right to their use, and 
that all persons traveling along or across 
the track were trespassers. When a rail- 
road company acquires its right of way 
or ground in a city, town, or public thor- 
oughfare, it is subject to the right of the 
public to use the same in a reasonable 
and proper manner. These companies 
can only acquire rights of any kind on or 
over public thoroughfares on these 
terms. Their rights are not paramount 
to those of the public. They are equal 
within their scope, but not superior.” 

It has been held also that, although 
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there are several other streets almost as 
direct which a party could travel to her 
destination, the fact that she walks upon 
railroad tracks laid in a public street, 
where such travel is common, does not 
render her a trespasser. Missouri, K. & 
T. R. Co. v. Milburn, — Tex. Civ. App. 
—, 142 S. W. 626. 

There is no presumption that a rail- 
road company operating trains along a 
public street has the exclusive right to 
the street on which the tracks are laid, 
so as to render one who is upon the 
tracks in the street a trespasser. Smith 
v. Pittsburgh & W. R. Co. 90 Fed. 783. 

Where railroad tracks are laid along 
a public street, the fact that, at a point 
near its depot platform, which is planked 
and commonly used by pedestrians in 
passing from one part of the city to the 
other, the railroad company has a danger 
signal warning persons from walking or 
trespassing on the railroad, does not ren- 
der one a trespasser who attempts to 
pass over a track on this crossing, and 
is struck and killed by a train. Metzler 
v. Philadelphia & R. R. Co. 28 Pa. 
Super. Ct. 180. 

Where there was a dispute whether 
the place of the accident was a public 
street, it was held in Kansas P. R. Co. 
v. Pointer, 9 Kan. 620, that if the plain- 
tiff could not show that it was a public 
street in law, he might show that it was 
such in fact, and that in either event he 
would not be a trespasser in being upon 
the track. 

But it has been held that one walking 
on a spur track laid on the surface of a 
public alley, and not embedded in it so 
as to be a part of the roadway of the 
alley, is a trespasser. Montgomery v. 
Alabama G. S. R. Co. 97 Ala. 305, 12 So. 
170, 11 Am. Neg. Cas. 115. 

And in Moore v. Pennsylvania R. Co. 
99 Pa. 301, 44 Am. Rep. 106, the court 
regarded a boy who was struck by a train 
while walking along a railroad track laid 
in a public street, instead of upon the 
sidewalk, as a trespasser, and decided 
the case upon that theory. The fact 
that the track was laid along the street, 
the court indicated, gave pedestrians the 
right to cross at any point, but no right 
to walk along it where there were ample 
sidewalks and a roadway beside the 
track. 


153 


Also the case of Stringer v. Alabama 
Mineral R. Co. 99 Ala. 397, 13 So. 75, 
appears to be a doubtful authority to the 
same effect, it appearing from the in- 
structions that the engine in question 
was running along a public street; and 
the court said that the only right of the 
party who was injured by the engine was 
the right of crossing, and that if he was 
standing on or walking along the track, 
he was a trespasser, and could not re- 
cover, although the railroad company 
might have been guilty of negligence in 
failing to give warning of the approach 
of the train, or to comply with an ordi- 
nance limiting the rate of speed. 

But in Glass v. Memphis & C. R. Co. 
94 Ala. 581, 10 So. 215, it was held that 
one was a trespasser who, when killed, 
was walking along a trestle built upon 
land which had been a street, but had 
long ceased to be used as such, and 
which, the court said, “so far as the city 
was concerned, was abandoned.” 

It was held, however, in Pittsburgh, 
C.C. & St. L. R. Co. v. Warrum, 42 Ind. 
App. 179, 82 N. E. 934, rehearing denied 
in 42 Ind. App. 196, 84 N. E. 356, that 
a railroad company which, without legal 
right, entered upon a street after the 
rights of the public therein had attached, 
could not, merely by user, acquire an ex- 
clusive right to the use of the street, so 
as to render one a trespasser who was 
passing along the street over a depot 
platform built into the street and used 
as a sidewalk. 

The true rule appears to be that where 
railroad tracks are laid along a public 
street, one does not become a trespasser 
by walking upon the tracks, although 
there are sidewalks along the street or 
other places where he can walk in safety. 
But the fact that he is not a trespasser 
in walking upon the track does not re- 
lieve him from an inference which may 
arise under some circumstances, of con- 
tributory negligence. While not a tres- 
passer, the fact that he walks upon the 
track instead of beside it may show such 
contributory negligence as to bar recov- 
ery. 

In accordance with the principle above 
indicated, that persons on railroad tracks 
in a public street are not trespassers, the 
courts in a number of cases have laid 
down general rules regarding the mutual 
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duties and liabilities of a railroad com- 
pany and the public in the use of the 
street. The general doctrine would ap- 
pear to be that pedestrians and drivers 
of vehicles have a right to use the street, 
including that part of it on which the 
track is laid, and that such right is equal 
to that of a railroad company, except 
that, in operating trains, the company 
has a right of way, and when necessary 
to do so for the movement of cars, pe- 
destrians and other travelers on the 
street must leave the track. For ex- 
ample, in Pittsburgh, C. C. & St. L. R. 
Co. v. Bennett, 9 Ind. App. 92, 35 N. E. 
1033, it was said that the public had the 
same right to use the street as before the 
railroad was constructed, with the bare 
exception that when trains were passing 
they must yield to the superior right of 
the company. And in Moore v. Kansas 
City & I. Rapid Transit R. Co. 126 Mo. 
265, 29 S. W. 9, it was said that pedes- 
trians and drivers of vehicles have the 
unquestionable right to use the track, 
but they must, of necessity, give way 
and, if on the track, leave it when neces- 
sary to do so for the movement of cars. 
Also in Pittsburgh, C. C. & St. L. R. Co. 
v. Warrum, 42 Ind. App. 179, 82 N. E. 
934, 84 N. E. 356, it was said that in 
the use of public streets by railroads, the 
cars have the right of way over travelers 
on the street for the reason that the cars 
are more difficult to stop and control 
than vehicles used by travelers, but that 
in all other respects their rights to the 
use of the highway are equal. 

In Moore v. Kansas City & I. Rapid 
Transit R. Co. supra, an action for in- 
jury sustained by the striking of plain- 
tiff's wagon by cars operated along a 
public street, it was held that an instruc- 
tion was erroneous, that “plaintiff had as 
much right to use the street” as the rail- 
road company. 

In other cases rules have been laid 
down that a railroad company operating 
cars along a public street has no right to 
run them at such speed or in such reck- 
less or careless manner as to endanger 
human life, and that a traveler in the 
street has no right to interfere in any 
manner with the passage of the engine 
and cars along the street, or to walk or 
drive upon the track regardless of the 
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danger which might reasonably be ap- 
prehended from an approaching train 
(Doll v. Lehigh Valley R. Co. 52 App. 
Div. 575, 65 N. Y. Supp. 454) ; and that 
neither the railroad company nor the 
public have any exclusive right of occu- 
pation, but that, subject to the duty of 
being diligent to avoid probable danger, 
—a duty which, as between themselves, 
is reciprocal,—the public have the right 
to the use of the whole highway and the 
railroad company has the privilege of 
operating its trains (Southern R. Co. v. 
Crenshaw, 136 Ala. 573, 34 So. 913). 

In Louisville, N. A. & C. R. Co. v. 
Phillips, 112 Ind. 59, 2 Am. St. Rep. 155, 
13 N. E. 132, it was said: ‘We are not 
inclined to adopt the view that the rights 
of travelers and the railroad company 
are equal, although they are mutual, for 
we think that, as to the right of way for 
the running of trains, the rights of the 
company are paramount. It is therefore 
the duty of one who walks upon a track 
to use reasonable care to discover and 
avoid dariger. He has no right to go 
upon the track, even though it is in a 
public highway, expecting that the com- 
pany will check its trains to make way 
for him; on the contrary, he must exer- 
cise vigilance, and that vigilance must 
be correspondent to what he is bound to 
know is the paramount right of the rail- 
road company.” 

See also Barley v. Chicago & A. R. Co. 
4 Biss. 430, Fed. Cas. No. 997, and Cro- 
meenes v. San Pedro, L. A. & S. L. R. 
Co. 37 Utah, 475, 109 Pac. 10, Ann. Cas. 
1912C, 307, which declare doctrines sim- 
ilar to those above indicated. 

But in Lueders v. St. Louis & S. F. R. 
Co. — Mo. —, 161 S. W. 1159, it was 
said that when the city gave the railroad 
company the right to lay its tracks along 
a public street, it placed the company 
upon an equality with the public so far 
as the use of the street was concerned; 
and that as the company had the right to 
assume, in the absence of any appear- 
ance to the contrary, that its signals 
to insure the safety of the public would 
be heard and obeyed, so the plaintiff had 
the right, in the lawful use of the street, 
to assume that those things which the 
law required for his protection would be 
observed. 





Justice is the great interest of man on earth.— Webster. 


Adverse possession — public acquisition 
of title — pass way. The unorganized 


public, by using to reach a hotel on the 
opposite side of the tracks, for more than 
thirty years, a pass way maintained by 
a railroad company from its passenger 
station across its tracks to its freight 


house, is held in Louisville & N. R. Co. 
v. Childers, 155 Ky. 652, 160 S. W. 260, 
annotated in 48 L.R.A.(N.S.) 903, not 
to obtain a prescriptive right to such use. 


Arbitration — statute destroying finality 
of award — constitutionality. A statute 
providing that no agreement that an 
award shall be final, or that a certificate 
of an architect or other person is re- 
quired as a condition precedent to the 
maintenance of an action on a contract, 
shall oust the jurisdiction of the courts, 
is held in Adinolfi v. Hazlett, 242 Pa. 
25, 88 Atl. 869, 48 L.R.A.(N.S.) 855, to 
violate the constitutional right to acquire, 
possess, and protect property, which in- 
cludes the right to contract. 

The point here raised, as to the consti- 
tutionality of statutes forbidding con- 
tracts which serve to oust the jurisdic- 
tion of the courts, as distinguished from 
the validity of such contracts on general 
principles and independent of statute, 
seems not to have been decided in any 
previous case, except in connection with 
statutes forbidding the avoidance of lia- 
bility to an employee by relief or indem- 
nity contracts. 


Automobile — collision with team — 
negligence. One is held negligent in the 
Maine case of Savoy v. McLeod, 88 Atl. 
721, 48 L.R.A.(N.S.) 971, in driving an 
automobile into collision with a team 
slowly approaching from the opposite 
direction in a highway, although the 
driver fails to obey his signal to turn out 
to let him pass. 


Bills and notes — extension for crop 
failure — negotiability. A provision in a 
note payable on a specified date that in 
case the crop on certain land shall be un- 
der a specified amount, the note shall be 
extended one year, is held in the Iowa 
case of State Bank v. Bilstad, 136 N. W. 
204, not to render it non-negotiable un- 
der a statute making negotiable instru- 
ments payable on or before a fixed or 
determinable future time specified there- 
in. 

The recent cases on the effect on the 
negotiability of a promissory note of a 
provision permitting an extension of 
time are gathered in the note accompany- 
ing the foregoing decision in 49 L.R.A. 
(N.S.) 132, the earlier authorities hav- 
ing been presented in 31 L.R.A. 234, 16 
L.R.A.( N.S.) 878, and 33 L.R.A.(N.S.) 
738. 


Bills and notes — lost instrument — right 
to enforce. Unless, at the time of trial, it 
is destroyed or barred by limitation, a 
payee of a lost negotiable promissory 
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note is held in the West Virginia case of 
Campbell v. Myers, 78 S. E. 671, anno- 
tated in 48 L.R.A.(N.S.) 648, not en- 
titled to maintain an action at law there- 
on against the makers thereof; a court 
of law being without authority to require 
indemnity against recovery thereon by a 
bona fide indorsee. 


Bond — action on coupons. That an 
action at law may be maintained and 
prosecuted to final judgment, by the own- 
er, on past-due coupons, parts of corpo- 
rate bonds, secured by mortgage, nothing 
therein expressly restricting such right, 
notwithstanding the provisions in the 
mortgage for sale, suit, or entry upon 
and management of the mortgaged prop- 
erty by the trustee on the request of one 
third of the bondholders after default 
by the company in payment of the cou- 
pons, is held in the West Virginia case 
of Fleming v. Fairmont & M. R. Co. 79 
S. E. 826, annotated in 49 L.R.A.(N.S.) 
155. 


Carrier — changing cars — duty. The 
duty of a carrier to a passenger who 
leaves one car for the purpose of board- 
ing another was considered in the West 
Virginia case of Killmeyer v. Wheeling 
Traction Co. 77 S. E. 908, annotated in 
48 L.R.A.(N.S.) 683, which holds that 
where an obstruction prevents further 
passage of a car, and another is, by the 
carrier, substituted therefor beyond the 
obstruction, the duty imposed by law 
upon a carrier for the safety of passen- 
gers is not thereby suspended, but con- 
tinues unaffected while, without negli- 
gence on his part, and in exercise of or- 
dinary care for his safety, a passenger is 
engaged in an immediate effort to reach 
the substituted car. 


Carrier — failure to assist passenger — 
negligence. A carrier is held in Louis- 
ville & N. R. Co. v. Dyer, 152 Ky. 264, 
153 S. W. 194, not negligent in failing 
voluntarily to assist a woman with a baby 
in her arms to board a car having an un- 
usually high step, if she is accompanied 
by adult male relatives. 

The cases pertaining to the duty of a 
carrier to assist a passenger boarding or 
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alighting are gathered in the note accom- 
panying the foregoing decision in 48 
L.R.A.(N.S.) 816. 


Carrier —short rates — action for bal- 
ance. The rule is well established that 
on interstate shipments a carrier can 
compel the shipper to pay the difference 
between the legally establishd interstate 
rate and a lower rate quoted or collected 
by mistake or otherwise. 

It is held in Central R. Co. v. Mauser, 
241 Pa. 603, 88 Atl. 791, annotated in 49 
L.R.A.(N.S.) 92, that the fact that a 
shipper has for two years paid the freight 
rate for goods transported over a rail- 
road, named to him by,a high railroad 
official, in the absence of a public sched- 
ule, will not prevent the carrier recover- 
ing from him the balance of the amount 
which should have been paid under the 
rates established by the Interstate Com- 
merce Commission. 


Carrier — stepping on running board — 
assumption of risk. That a passenger on 
an uncrowded street car assumes the risk 
of injury from collision with objects near 
the track for which the carrier is not re- 
sponsible, by stepping upon the running 
board alongside of the car, for the pur- 
pose of changing his seat, while the car 
is in motion is held in Capital Trust Co. 
v. Central Kentucky Traction Co. 156 
Ky. 30, 160 S. W. 767, annotated with 
recent cases in 49 L.R.A.(N.S.) 135, 
the earlier authorities having been col- 
lected in 10 L-R.A.(N.S.) 352, 12 L.R.A. 
(N.S.) 831, and 21 L.R.A.(N.S.) 972. 


Carrier — street car — dangerous stop. 
That a street car company may be held 
responsible for negligence in stopping its 
car and inviting passengers to enter it 
at a place made dangerous by temporary 
repairs upon the street, although the 
work is being done by the city and the 
company has no control over it, is held 
in Haas v. Wichita R. & Light Co. 89 
Kan. 613, 132 Pac. 195, which is accom- 
panied in 48 L.R.A.(N.S.) 974, by the 
recent cases on the question, the earlier 
decisions having been collated in 32 


L.R.A.(N.S.) 881. 














Eminent domain — damaging property — 
erection of levee — throwing water across 
stream. An improvement district char- 
tered by the legislature is held in the 
Texas case of Ft. Worth Improv. Dist. 
v. Ft. Worth, 158 S. W. 164, 48 L.R.A. 
(N.S.) 994, not entitled, under a Consti- 
tution forbidding the damaging or de- 
struction of property without compensa- 
tion, to erect a levee along a river bank 
so as to throw the flood water of the 
river upon a municipal pumping plant on 
the opposite shore to such a degree as 
to work a practical destruction of the 
plant, and deprive the municipality of 
water for domestic purposes and fire pro- 
tection. 

An extensive search has disclosed no 
other case passing upon the question 
whether a flooding of the lands of an 
opposite riparian owner by raising the 
banks is a taking or damaging of prop- 
erty within the constitutional guaranties 
against taking or damaging private prop- 
erty for public use without compensa- 
tion. 


Estoppel — pointing out boundaries of 
real estate — inclusion of agent’s land. An 
officer of a corporation who, in negotiat- 
ing a sale of its real estate, points out 
boundaries which include land belong- 
ing to himself, and lets the purchaser 
into possession upon payment of the pur- 
chase money, is held in Knauf & T. Co. 
v. Elkhart Lake Sand & Gravel Co. 153 
Wis. 306, 141 N. W. 701, annotated in 
48 L.R.A.(N.S.) 744, together with his 
grantees with notice, estopped to contest 
the purchaser’s suit to quiet title, al- 
though the abstract and deed tendered 
would have disclosed the true title, if 
careful examination of the abstract was 
reasonably delayed, and the grantee acted 
promptly upon discovering the facts. 


Explosives — failure to label — injury 
to licensee — liability. Violation by one 
who has licensed others to use his shop 
for shelter and warmth, and to build a 
fire in a stove therein, of a statute re- 
quiring gasolene to be kept in a prop- 
erly labeled can, is held in the Michigan 
case of Molin v. Wisconsin Land & Lum- 
ber Co. 143 N. W. 624, not to render him 
liable in damages to one of the licensees 
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through explosion of the stove because 
of an attempt to use fluid from an un- 
labeled can to start the fire on the suppo- 
sition that it was kerosene, if there was 
no custom or practice in the locality of 
starting fire with oil, by reason of which 
the property owner should have antici- 
pated an attempt to use fluid from the 
can to start a fire. 

The cases on violation of statute or 
ordinance relating to explosives as 
ground of private action are appended to 
the foregoing decision in 48 L.R.A. 
(N.S.) 876. 


Fire — joining of two — liability. One 
who negligently sets a fire is held respon- 
sible in the Idaho case of Miller v. North- 
ern P. R. Co. 24 Idaho, 567, 135 Pac. 
845, annotated in 48 L.R.A.(N.S.) 700, 
for the injury done by it although it is 
joined by a fire set by another person 
and the two concurrently do the injury, 
if it appears that the first one would have 
caused the injury without the assistance 
of the second; at least if it does not ap- 
pear that the second fire would have 
caused the loss without the aid of the 
first. 


Fire — set out by railroad — duty of 
property owner. The owner of a wood 
pile along a railroad right of way near 
his residence, for shipment, who knows 
that a fire has started on the right of 
way which may reach the wood, is held 
bound in the Wisconsin case of Brunner 
v. Minneapolis, St. P. & S. Ste. M. R. Co. 
143 N. W. 305, 144 N. W. 986, to use all 
reasonable precautions to prevent de- 
struction of the property, failure to do 
which will prevent his holding the rail- 
road company liable for the loss. 

The recent cases are appended to this 
decision in 49 L.R.A.(N.S.) 166, the 
earlier authorities having been collected 
in 12 L.R.A.(N.S.) 526. 


Husband and wife — separate mainte- 
nance — fraud of wife. A woman not 
free from fault contributing to a separa- 
tion from her husband is held in the 
Oregon case of Ivanhoe v. Ivanhoe, 136 
Pac. 21, annotated in 49 L.R.A.(N.S.) 
86, not entitled to the benefit of a statute 
providing that it shall be lawful for any 
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married woman to apply for an order 
upon her husband to provide for her 
support, where the order is to be such as 
shall be equitable in view of the circum- 
stances of both parties. 

In general it may be said that the mis- 
conduct of the wife will, if sufficiently 
grave, preclude the recovery by her of 
separate maintenance, but there is a con- 
siderable diversity of opinion as to the 
kind of misconduct necessary to work 
such a bar. 

The reasoning upon which miscon- 
duct is held to constitute a bar to such a 
recovery, generally, is that, since the suit 
is equitable in its nature, the wife, where 
in fault for the separation, does not come 
into equity with clean hands, since it is 
her duty to live with her husband, and 
equity does not sanction the living apart 
of husband and wife where the marital 
bonds have not been severed. This rea- 
soning is generally held to obtain even in 
jurisdictions which have statutory pro- 
visions for the maintenance of actions 
for separate maintenance where the hus- 
band and wife are living separate. In 
some jurisdictions, however, the ques- 
tion of fault is expressly dealt with in 
the statutes, and of course where that is 
the case the decisions turn largely upon 
the construction to be given the terms 
of such statutes. But even in such cases 
the courts have applied equitable prin- 
ciples in nearly all instances in which 
the statute was not sufficiently express to 
preclude any question as to its proper 
interpretation. 


Insurance — denial of contact with 
transmissible disease — typhoid fever. A 
question on which there is little authority 
was determined in the North Carolina 
case of Gardner v. North State L. Ins. 
Co. 163 N. C. 367, 79 S. E. 806, 48 
L.R.A.(N.S.) 714, which holds that de- 
nial in an application for life insurance 
of intimate association with anyone suf- 
fering from any transmissible disease 
within a year avoids the policy if the ap- 
plicant had within that time nursed mem- 
bers of his family ill with typhoid fever. 


Insurance — making father beneficiary 
— right of wife. In a certificate of in- 
surance in a fraternal benefit society, the 
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father of the insured was designated as 
the beneficiary. Insured afterwards 
married. The rules of the association 
provided that the mortuary benefit could 
be only in favor of members of the fam- 
ily of the insured or blood relatives or 
mutually for husband and wife. It is 
held in Vanasek v. Western Bohemian 
Fraternal Asso. 122 Minn. 273, 142 N. 
W. 333, annotated in 49 L.R.A.(N.S.) 
141, that the designation of the father as 
beneficiary was under the rules of the 
order legal at the time it was made, and 
would be legal if made after the marriage 
of the insured, and that the marriage did 
not operate to make the designation void, 
or to substitute the wife as beneficiary. 


Judgment — res judicata — habeas cor- 
pus. Where the writ of habeas corpus 
is used, not as a writ of liberty in the 
strict and original sense of the term, but 
only indirectly and theoretically as such, 
and as a means for inquiring into and de- 
termining the rights of conflicting claim- 
ants to the care and custody of a minor 
child, it is held in Knapp v. Tolan, 26 
N. D. 23, 142 N. W. 915, that the doc- 
trine of res judicata will apply, and 
where no material change of circum- 
stances is shown to have arisen since the 
determination of a prior proceeding in 
habeas corpus, which has been adjudi- 
cated in a court of competent jurisdic- 
tion, the writ will not be granted by an- 
other court as a matter of right. 

The recent cases on habeas corpus de- 
cree as to custody of infant as res judi- 
cata are gathered in the note accompany- 
ing the foregoing decision in 49 L.R.A. 
(N.S.) 83, the earlier authorities having 
been collected in a note in 67 L.R.A. 
783. 

Judgment — taxpayer's attack on statute 
— conclusiveness in attack by other tax- 
payer. An adverse decision in a suit by 
a taxpayer on behalf of himself and all 
other taxpayers who may wish to join in 
the suit, to enjoin the enforcement of a 
statute because of its unconstitutionality, 
is held in Greenberg v. Chicago, 256 III. 
213, 99 N. E. 1039, to bar a second action 
by another taxpayer on behalf of himself 
and others who wish to join, attacking 
the statute because the constitutional re- 
quirements were not followed in its pas- 















sage, although that specific ground of at- 
tack was not raised in the former action. 

The decisions on judgment in a suit by 
one taxpayer as res judicata in a suit by 
another are appended to the foregoing 
case in 49 L.R.A.(N.S.) 108. 


Landlord and tenant — mining lease — 
right to erect houses on surface. Under a 
lease of land for the “purpose of mining 
coal and manufacturing coke thereon and 
therefrom, and selling said coke and 
coal,” the lessee is held in the Virginia 
case of Stonegap Colliery Co. v. Kelly, 
79 S. E. 341, to have a right to erect 
houses on the surface for the accommo- 
dation of its employees, and let them to a 
stranger until it becomes necessary to 
use them for employees of the mine. 

The right of an owner or lessee of 
mineral in place, as to use of surface, is 
discussed in the note accompanying the 
foregoing case in 48 L.R.A.(N.S.) 883. 


Mandamus — reinstatement of teacher. 
That mandamus cannot be maintained to 
compel reinstatement of a school-teacher 
who has been removed by the school offi- 
cers, and whose relation to the school au- 
thorities rests wholly in contract, is held 
in the New Mexico case of State ex rel. 
Sittler v. Board of Education, 135 Pac. 
96, annotated in 49 L.R.A.(N:S.) 62. It 
is only where the teacher, by positive pro- 
vision of law, has a fixed tenure of of- 
fice, or can be removed only in some 
prescribed manner, and where, conse- 
quently, it is the plain ministerial duty 
of the school board to retain him, that 
mandamus can be maintained. 


Mandamus — to compel transfer to stock 
— remedy in equity. That mandamus 
will not lie to compel a transfer upon 
the books of a corporation, of stock pur- 
chased at private sale, if such transfer 
can be effected by a suit in equity, where 
by statute mandamus cannot be issued in 
any case where there is a plain, speedy, 
and adequate remedy in the ordinary 
course of law, is held in the Oregon case 
of Davidson v. Almeda Consol. Mines 
Co. 66 Or. 412, 134 Pac. 782, annotated 
in 48 L.R.A.(N.S.) 847. 


Master and servant — departure from 
duty — temporary rest. A carpenter’s 
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helper engaged in carrying planks to a 
point where they are needed is held in 
Charron v. Northwestern Fuel Co. 149 
Wis. 240, 134 N. W. 1048, annotated in 
49 L.R.A.(N.S.) 162, not to depart from 
the line of his duty so as to relieve the 
master from liability for injury to him 
by stepping a few feet out of the path 
which his duty requires him to travel, 
and standing for two or three minutes 
to watch laborers employed in other lines 
of duty perform their labor. 

The cases hold generally that the mere 
fact that at the time of the injury an 
employee had stopped work temporarily 
and was resting does not affect the mas- 
ter’s liability for injuries received by the 
servant while so resting. 


Master and servant — employment of 
minor in factory — negligence. The em- 
ployment of a minor under the prescribed 
age in a factory, in disobedience of the 
statute prohibiting such employment, is 
held in Elk Cotton Mills v. Grant, 140 
Ga. 727, 79 S. E. 836, to be negligence 
per se, and if injury to such child proxi- 
mately results from the employment, a 
right of action in its favor arises. 

The recent decisions on employment 
of child in violation of statute as negli- 
gence which will sustain an action by the 
child for personal injuries accompany the 
foregoing case in 48 L.R.A.(N.S.) 656, 
the earlier adjudications having been 


gathered in a note in 7 L.R.A.(N.S.) 
335. 


Master and servant — employment of 
minors — assumption of risk. That the 
defenses of assumption of risks, contrib- 
utory negligence, or injury by fellow 
servant, are not available to one who em- 
ploys a minor to his injury in a danger- 
ous occupation, contrary to the pro- 
visions of the statute, is held in Louis- 
ville, H. & St. L. R. Co. v. Lyons, 155 
Ky. 396, 159 S. W. 971, annotated in 48 
L.R.A.(N.S.) 667. 

The cases on this subject disclose con- 
siderable conflict of opinion, but the view 
taken by the foregoing decision is ap- 
parently growing in favor. 


Master and servant — Federal employ- 
ers’ liability act — employee going for mail. 
An employee on a local work train who, 
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by direction of his foreman, while not 
working on Sunday, attempts to catch a 
passing freight train to go for mail, is 
held in Meyers v. Norfolk & W. R. Co. 
162 N. C. 343, 78 S. E. 280, not within 
the protection of the Federal employers’ 
liability act. 

Recent decisions concerning the Fed- 
eral employers’ liability act are appended 
to the foregoing case in 48 L.R.A.( N.S.) 
987. 


Mortgage — taking possession — right to 
complete unfinished building. One who has 
advanced money to erect a dwelling se- 
cured by mortgage upon the property, 
and taken possession for default in pay- 
ment before the building is completed so 
as to be tenantable, is held in the Maine 
case of Miller v. Ward, 88 Atl. 400, to 
have the right, for the purpose of pro- 
tecting the interests of the mortgagor, to 
complete the building so as to protect it 
from the elements and render it tenant- 
able, and charge the cost to the mort- 
gagor. 

The right and duty of a mortgagee in 
possession as to the repair or improve- 


ment of property is treated in the note 
accompanying the foregoing case in 49 
L.R.A.(N.S.) 122. 


Municipal corporations — charters — 
powers under — taxation — purpose —. 
moving pictures. A novel question in- 
volving the power of a municipality to 
establish and maintain moving picture 
theaters or similar places of amusement 
arose in the Ohio case of State ex rel. 
Toledo v. Lynch, 102 N. E. 670, 48 
L.R.A.(N.S.) 720, which holds that 
whether the municipality acquires au- 
thority “to exercise all the powers of 
local self-government” by adopting a 
charter, or adopts a charter as an indis- 
pensable mode of exercising the author- 
ity, the powers to be exercised, being 
governmental, do not authorize taxation 
to establish and maintain moving pic- 
ture theaters. 


Notary public — fraudulent acknowledg- 
ment — liability. If a notary public or 
other person knowingly co-operates in 
the manufacture and inscription in the 
conveyance office of fictitious and fraud- 
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ulent titles to real estate, without the 
knowledge or consent of the owner, it is 
held in the Louisiana case of Howcott v. 
Talen, 133 La. 845, 63 So. 376, annotated 
in 49 L.R.A.(N.S.) 45, that such notary 
or other person may no doubt be held 
liable in damages to such owner; but 
where a person appearing before a no- 
tary is identified by another person 
known to the notary, and whom he has 
no reason to suspect of wrongdoing, the 
fact that the notary in good faith receives 
the acknowledgment of the person so ap- 
pearing, to an act or conveyance or other 
instrument, does not subject him to lia- 
bility for damages, though such person 
be not the person whom he was repre- 
sented and believed to be. 

It is also held that where a person, 
through gross negligence or indifference 
to the consequences, permits himself to 
be inveigled into participating in the 
manufacture and inscription of acts pur- 
porting to dispose of real estate belong- 
ing to other people, he may be held liable 
for the resulting damages, even though 
he may be a victim, rather than a con- 
federate, of the originator of the scheme. 


Officer — sale to city — trust. Where a 
city officer, while acting in an advisory 
capacity to a committee of the council 
charged with the selection of a site for 
a building to be used in connection 
with his department, purchased certain 
land with the view of selling it to the city 
for such purpose, and conveyed it to a 
third person, who, pursuant to the plan, 
sold it to the city at an advanced price; 
it is held in Minneapolis v. Canterbury, 
122 Minn. 301, 142 N. W. 812, 48 L.R.A. 
(N.S.) 842, that the officer became a 
trustee for and liable to the city to the 
extent of the difference between the price 
paid by him and that paid by the city. 

The doctrine that an officer of a pub- 
lic corporation is liable to account to the 
corporation for any profits which he 
made in a contract with the corporation 
in which he was personally interested is 
sustained in Judevine v. Hardwick, 49 
Vt. 180, holding that a town agent was 
liable to account to the town for the 
profits made by him in the purchase of 
a claim against the town, which he pur- 
chased while he was acting as town agent 








and for which the town settled with him 
after the termination of his office; and 
this, although he purchased an interest 
in the claim to save himself from ulti- 
mate liability thereon should the town be 
held liable, he, however, at the time of 
the settlement concealing the fact that he 
had an interest in the claim. 


Parent and child — enticing child — 
advising departure — liability. Conviction 
for enticing a minor away from its par- 
ents is held not supported in Cockrell v. 
State, — Tex. Crim. Rep. —, 160 S. W. 
343, by evidence that a young woman ad- 
vised her cousin about her own age that 
she would not stand corporal punishment 
from her father for attending parties, 
and upon request of the cousin accom- 
panied her to the home of an uncle, 
when the cousin fled from home for fear 
of further punishment. 

The general rule is that there must 
be some affirmative act of solicitation in 
order to render one liable to an action 
for enticement of a minor child from a 
parent’s control. 

Recent cases accompany the report of 
the foregoing decision in 48 L.R.A. 
(N.S.) 1001, the earlier authorities hav- 
ing been gathered in a note in 1 L.R.A. 
(N.S.) 205. 


Physician — foreign practitioner — duty. 
A rule or regulation which requires a 
foreign medical licentiate to reside and 
practise his profession in the state which 
licensed him for one year before making 
application for license in this state is held 
in the West Virginia case of Thomas v. 
State Bd. of Health, 79 S. E. 725, to be 
reasonable, and the failure of the appli- 
cant to comply with it will justify the 
state board of health in refusing him a 
license. 

The cases on the validity of a statute 
or regulations affecting the right to prac- 
tise medicine or surgery, of one who has 
practised in another state or is a nonresi- 
dent, are discussed in the note appended 
to the foregoing decision in 49 L.R.A. 
(N.S.) 150. 


Principal and agent — securing contract 
through bonus to agent — recovery. A 
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bonus allowed by an insurance company 
to an officer of another company, who is 
also its agent, to reinsure its outstanding 
risks, out of the unearned premiums due 
on the contracts, in order to secure the 
agent’s services in holding the renewal 
business, is held recoverable in the Wash- 
ington case of Johns v. Arizona F. Ins. 
Co. 136 Pac. 120, 49 L.R.A.(N.S.) 101, 
by a receiver of the reinsured company, 
from either the agent or the company 
making the reinsurance. 

This seems to be the first case in which 
the right of a principal to recover from 
one dealing with his agent, a bonus paid 
such agent, is discussed. 


Proximate cause — failure to guard ma- 
chinery — employee’s act of contact — 
injury. The failure of a manufacturer 
to guard a shaft operating sewing ma- 
chines, as required by statute, to prevent 
injury by the clothing of operators being 
drawn into it to their injury, and not the 
act of the operator in reaching under the 
machine to discover a shuttle which has 
fallen there, is held in Balzer v. War- 
ing, 176 Ind. 585, 95 N. E. 257, to be 
the proximate cause of injury to her 
through her hair being wound about the 
shaft. 

Recent cases on the duty of a master 
to guard against an employee’s hair be- 
ing caught in the machinery accompany 
the foregoing decision in 48 L.R.A. 
(N.S.) 834, the earlier authorities hav- 
ing been presented in 27 L.R.A.(N.S.) 


972. 


Public service corporation — fixing cost 
of plant — elements. The value of a gas 
plant at a particular time for the pur- 
pose of determining the justness of rates, 
it is held in Cedar Rapids Gaslight Co. 
v. Cedar Rapids, 144 Iowa, 426, 120 N. 
W. 966, cannot be determined by mere 
addition of the separate value of its com- 
ponent parts, nor from the cost alone, nor 
from what it might have been formerly 
sold at, if such price was influenced by 
excessive rates, nor from what it might 
cost to replace alone, but the value of the 
system as completed, earning a present 
income, is the criterion to be adopted. 

The decisions on treatment of over- 
head charges in public service property 
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valuations are appended to the foregoing 
case in 48 L.R.A.(N.S.) 1037. 


Public service corporation — franchise — 
value. That the good will or franchise 
value of a telephone company operating 
under contract with the municipality can- 
not be considered in estimating the value 
of the plant for the purpose of fixing 
rates is held in Home Teleph. Co. v. 
Carthage, 235 Mo. 644, 139 S. W. 547, 
which is accompanied in 48 L.R.A. 
(N.S.) 1055, by a note on treatment of 
franchises, water rights, and -miscellane- 
ous intangibles in public service property 
valuations. 


Public service corporation — good will. 
That no allowance for the value of the 
good will should be made in estimating 
the value of the property of a gas com- 
pany upon which it is entitled to earn a 
fair return, for the purpose of testing the 
reasonableness of the rates fixed by stat- 
ute, where such company is secure from 
possible competition, is held in Willcox 
v. Consolidated Gas Co. 212 U. S. 19, 
53 L. ed. 382, 29 Sup. Ct. Rep. 192, 
which is accompanied in 48 L.R.A. 
(N.S.) 1134, by a note on treatment of 
good will in public service property valu- 
ations. 


Public service corporation — valuation — 
going concern. The commercial value of 
a waterworks plant as a going concern is 
held properly included in Omaha v. 
Omaha Water Co. 218 U. S. 180, 54 L. 
ed. 991, 30 Sup. Ct. Rep. 615, in the val- 
uation of the plant by the board of ap- 
praisers appointed, where the munici- 
pality has elected to exercise its option 
to purchase, although the ordinance ex- 
ercising such option provides that noth- 
ing shall be paid for the unexpired fran- 
chise of the waterworks company. 

The foregoing decision is accompanied 
in 48 L.R.A.(N.S.) 1092 by the cases on 
treatment of going concern “value” in 
public service property valuations. 


Public service corporation — value of 
yards, terminals, and right of way. The 
cost to a railway company of acquiring 
the land necessary for its terminals, 
yards, and right of way if the railway 
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were not there, and the company should 
be called upon to reproduce its road, in- 
cluding the estimated excess over the 
market value of contiguous or similarly 
situated property which it is conjectured 
that the railway company would be ob- 
liged to pay, and an allowance for conse- 
quential and severance damages; and 
for possible improvements that might be 
found on the property taken,—is held in 
Simpson v. Shepard, 230 U. S. 352, 57 
L. ed. 1511, 33 Sup. Ct. Rep. 729, not 
the proper basis for valuing such prop- 
erty for the purpose of testing the rea- 
sonableness of state regulation of rates. 

This case further holds that estimates 
of the value of the right of way, yards, 
and terminals of a railway company can- 
not properly be based, when testing the 
reasonableness of state regulation of its 
rates, upon their supposed value for rail- 
way purposes in excess of the fair mar- 
ket value of contiguous or similarly situ- 
ated property. 

It is also determined in this case that 
the fair present value of a railway com- 
pany’s right of way, yards, and terminals 
cannot be increased when testing the rea- 
sonableness of state regulation of its 
rates, by adding further sums calculated 
on that value for engineering, superin- 
tendence, legal expenses, contingencies, 
and interest during construction. 

The valuation of public utility lands is 
discussed in the note which accompanies 
this decision in 48 L.R.A.(N.S.) 1196. 


Special performance — sale of land — 
statute of frauds — affirmative defense. 
A vendee who has paid the purchase 
money under a parol contract for real 
estate is held entitled in Henry v. Hil- 
liard, 155 N. C. 372, 71 S. E. 439, to 
compel execution of a deed to him if the 
statute of frauds is not pleaded, the con- 
tract is not denied, and no objection is 
made to the admission of evidence of the 
contract. 

An extensive note on the necessity of 
pleading the statute of frauds accompa- 
nies the foregoing decision in 49 L.R.A. 
(NS.) 1. 


Statute of frauds — landlord and tenant 
— injunction against eviction. That one 
who, having induced a business man to 
move the business upon his property un- 














der promise of a long-term lease, and, 
having drawn, and secured the tenant’s 
signature to, a lease, promised to sign the 
same himself, will be enjoined from 
carrying out his threat to evict the ten- 
ant unless he pays a materially higher 
rent, after the tenant has made large ex- 
penditures in fitting up the property, is 
held in the Iowa case of Halligan v. 
Frey, 141 N. W. 944, which is accom- 
panied in 49 L.R.A.(N.S.) 112, by a 
note on part performance under a parol 
lease to satisfy the statute of frauds. 


Street railway — frightening horse — 
negligence in attempting to drive past car. 
That the negligence of one who attempts 
to drive one horse and lead another past 
a street car approaching from the oppo- 
site direction, operated in the ordinary 
manner, with knowledge that they are 
unbroken and liable to be frightened by 
the car, will prevent holding the railroad 
company liable ‘for injury due to the 
fright of the horses, if he has the oppor- 
tunity to turn into a side street to per- 
mit the car to pass, is held in the North 
Carolina case of Barnes v. North Caro- 
lina Public Service Corp. 163 N. C. 363, 
79 S. E. 881, which is accompanied in 
48 L.R.A.(N.S.) 823, by the recent cases 
on liability for frightening a horse by a 
street car, the earlier decisions having 
been gathered in notes in 21 L.R.A. 
(N.S.) 283, and 34 L.R.A. 481. 


Subscription — charity — parol — va- 
lidity. An oral promise to a charitable 
corporation to give a specific sum of 
money for the construction of a building, 
to be devoted to carrying out the design 
of such corporation, as soon as the work 
begins, is held in Young Men’s Christian 
Asso. v. Estill, 140 Ga. 291, 78 S. E. 
1075, not a subscription to shares of 
stock of a commercial corporation, and 
is not within the clause of the statute of 
frauds which requires contracts for the 
sale of goods, wares; and merchandise to 
the amount of $50 or more to be in writ- 
ing. 

The numerous cases on the validity 
and enforceability of a subscription for 
charity are collated in the note accom- 
panying the foregoing decision in 48 
L.R.A.(N.S.) 783. 


Among the New Decisions 








163 





Tax — property — acquired by public 
— existing lien — enforcement. Where real 
property, acquired by the state or a city 
for exclusively public purposes, is, when 
so acquired, subject to a lien for unpaid 
taxes, it is held in Foster v. Duluth, 120 
Minn. 484, 140 N. W. 129, annotated in 
48 L.R.A.(N.S.) 707, that all proceed- 
ings taken to enforce such lien, after the 
property is so acquired for public pur- 
poses, are void. 

Trust — leases — duration. If a trus- 
tee is given full control of real estate to 
produce revenue therefrom, and is not 
empowered to sell the property, he may 
execute the trust by creating leasehold 
estates therein, of any reasonable dura- 
tion which the trustor might fairly have 
had in contemplation. Under such cir- 
cumstances it is held in Re Upham, 152 
Wis. 275, 140 N. W. 5, annotated in 48 
L.R.A.(N.S.) 1004, that a trustee, with 
judicial advice, may create a leasehold 
estate extending beyond the termination 
of the trust. 


Trust — for life of woman — termina- 
tion for advanced age. A trust to hold 
property for the life of a woman, and 
distribute it among her children at her 
death, it is held in May v. Bank of Har- 
dinsburg & T. Co. 150 Ky. 136, 150 S. W. 
12, cannot be terminated, at the instance 
of herself and her living children, be- 
cause she has reached the age of seventy 
years and has infirmities which, in the 
opinion of physicians, will prevent her 
bearing other children. 

The tendency of the American cases 
gathered in the note to the preceding case 
in 48 L.R.A.(N.S.) 865, is to treat the 
question strictly as one of possibility of 
issue, and to hold that this is not extinct 
until death. 

Usury — mortgage — right of purchaser 
who assumes payment. That one who, as 
part of the consideration for real estate, 
agrees to assume and pay a mortgage 
thereon, cannot have the mortgage purged 
of usury, is held in Burnett v. Young 
Men’s Bldg. & L. Asso. 155 Ky. 59, 159 
S. W. 609, annotated in 48 L.R.A.( N.S.) 
840. 

Water — diversion from watershed — 
liability. A riparian owner is held not 
liable in Stratton v. Mt. Hermon Boys’ 
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School, 216 Mass. 83, 103 N. E. 87, for 
diverting water from the stream in large 
quantities, and conducting it to his nonri- 
parian land for the uses of a school there 
located, if he causes no actual injury to 
a lower riparian owner for any present 
or future reasonable use. 


The recent cases dealing with the right 
to make use on nonriparian lands of 
water rights incident to riparian lands, 
accompany the foregoing decision in 49 
L.R.A.(N.S.) 57, the earlier authorities 
having been collated in a note in 22 


L.R.A.(N.S.) 383. 


Recent English and Canadian Decisions 


[Note.—The more important of these decisions will be reported, with full annotation, in British Ruling Cases.] 


Assignment for benefit of creditors — sale 
of business and good will — right of as- 
signor to compete. That the principle that 
one who sells the good will of his busi- 
ness, receiving the purchase money there- 
for, cannot afterward destroy that which 
he has sold by soliciting his former cus- 
tomers, does not apply to the case of a 
sale of a debtor’s business by his as- 
signee for the benefit of creditors, is 
held in Green & Sons (Northampton) v. 
Morris [1914] 1 Ch. 562. 


Contracts — statute of frauds — part 
performance. The act of the vendor of 
land in giving notice to quit to tenants, 
who went out of possession in conse- 
quence, at the request of the purchaser, is 
an act of part performance as unequivo- 
cally referable to the contract as if the 
purchaser had taken possession of part of 
the property, and is, therefore, equally 
sufficient to take an oral contract to pur- 
chase out of the statute of frauds. 
Daniels v. Trefusis [1914] 1 Ch. 788. 


Easement — right of way — right of 
servient owner to fence. That where a 
right of way over land laid out as a road- 
way is granted or reserved to the owner 
of adjoining land as appurtenant thereto 
and to “every part thereof,” he may pass 
from his land to the roadway at any 
point which he may from time to time de- 
sire; and therefore that the owner of the 
servient tenement is not entitled to main- 
tain a fence along the edge of such road- 
way, as against the owner of the domi- 
nant tenement, is held in Pettey v. Par- 
sons [1914] 1 Ch. 704. 


Executors and administrators -— carrying 
on testator’s business — rights of creditors as 
against creditors of testator. Debts in- 
curred by executors in carrying on the 
testator’s business, not by direction of 
the will or under agreement with testa- 
tor’s creditors, but for the benefit of the 
testator’s family, are not entitled to pri- 
ority out of the estate over debts owing 
by the testator at the time of his death, 
and the fact that the creditors of the 
testator have stood by with knowledge 
that the business was being carried on, 
and abstained from interference with it, 
will not give such priority. Re Oxley 
[1914] 1 Ch. 604. 


Landlord and tenant — portion of prem- 
ises in landlord’s possession — liability for 
injury to tenant. As the duty of a land- 
lord with respect to tle portion of the 
premises remaining under his control, 
and which is used in common by his ten- 
ants, is only to keep them free from con- 
cealed defects, and not to keep them 
reasonably safe in all respects, a land- 
lord of premises the rooms in which are 
separately let to different tenants is not 
liable for injuries to the wife of a ten- 
ant who falls off a flight of steps lead- 
ing from the street to the front door, by 
reason of the absence at the sides of any 
protection other than a coping about 8 
inches high. Lucy v. Bawden [1914] 2 
K. B. 318. 


Nuisance — theater queue as. Is one 
who causes a crowd to collect, to the an- 
noyance of his neighbors, answerable 
therefor? This question was involved in 
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Lyon, Sons & Co. v. Gulliver [1914] 1 
Ch. 631, where it was held that the as- 
semblage of persons before the doors of 
a theater giving both a morning and an 
afternoon performance, awaiting the 
opening, which assemblage has the effect, 
while not wholly obstructing access to a 
shop near by, to render it less conven- 
ient to intending customers who must 
either elbow their way through the queue 
or pass around the end of it and back on 
the inside, may be enjoined as an action- 
able nuisance; and that the failure of the 
police to prevent the obstruction by reg- 
ulating the crowd and keeping proper 
gaps for the passage of the public 
through the queue does not afford a good 
defense. Phillimore, L. J., dissented 
from this conclusion on the ground that 
a shopkeeper has the right to make his 
shop windows, or a theater proprietor his 
theater, as attractive to the public as pos- 
sible, and therefore that he is not respon- 
sible because crowds are attracted there; 
but that any undue obstruction of the 
highway is for the police to prevent. 


Railroads — duty to keep premises safe 
— negligence. The duty of a railroad 
company to persons entering its prem- 
ises on business is higher than that of 
the occupier of private premises toward 
persons coming upon such premises on 
business, in that while the occupier is 
bound only not to have a hidden or con- 
cealed trap or danger upon his premises, 
the railroad is bound to take reasonable 
care to see that its premises are safe. 
The basis of this distinction is that while 
the duty of the private occupier is cre- 
ated by the invitation to enter the prem- 
ises, the railroad is under a duty to the 
public by reason of carrying on a busi- 
ness affected with a public interest. 

While the two judges who decided 
Norman v. Great Western R. Co. [1914| 
2 K. B. 153, agreed upon the foregoing 
statement, they differed as to whether 
negligence could be predicated of failure 
on the part of a railway company to 
fence a slope, having an open culvert at 
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the bottom, at one side of a station yard 
in which, so far as it appeared, there was 
ample room for cars to drive up, turn 
around, and go away. The plaintiff’s 
horse, which had been left unattended, 
had backed across the yard and, by rea- 
son of the absence of a barrier, had gone 
down the slope and was injured. 


Stockbroker — pledge of customer's se- 
curities — right of customer as against 
pledgee. That one who, having pur- 


chased shares of stock through a firm of 
stockbrokers, leaves them in the hands of 
the brokers bearing a form of transfer 
signed by the person to whom they were 
issued, is estopped from setting up title 
thereto as against a bona fide pledgee; 
and that a bank with which the broker- 
age firm has deposited the shares, along 
with others, en bloc, as security for their 
general account, is not put upon inquiry 
either by the fact of such deposit or by 
the fact that the shares are transferred 
into the names of nominees of the bank, 
—is held in Fuller v. Glyn, M. C. & Co. 
[1914] 2 K. B. 168. 


Wills — gap in provisions — supplying 
omission by implication. A testator be- 
queathed personal estate in trust to pay 
the income to his three daughters equally 
for life, and after the decease of any of 
them leaving issue to pay a third part 
of the capital of the trust fund to her 
children. In the event of any of his 
daughters dying without leaving issue, 
the survivors or survivor was given her 
share of the income for life; and in case 
all of them should die without leaving 
issue the trust fund was to be divided 
among his next of kin. It was held in 
Re Mears [1914] 1 Ch. 694, that a be- 
quest of the entire capital of the trust 
fund to the issue of a daughter, the other 
two daughters having died without issue, 
could not be implied on the ground that 
the testator must have meant to prefer 
grandchildren, but that as to two thirds 
of the capital there was an intestacy. 





A broad and ample road whose dust 


is gold.—Miltor. 


Over the Lincoln Highway. The Saxon 
car, which recently covered 135 miles a 
day for thirty days in Detroit, started 
from New York June 4, on a transconti- 
nental trip that marks the official christ- 
ening of the Lincoln Highway. When 
the journey is ended at San Francisco, 
this car will hold a record not only for be- 
ing the first automobile run under official 
sanction over the Lincoln Highway, but 
also the first small car ever to negotiate a 
coast-to-coast trip. 

Officials of the Lincoln Highway Asso- 
ciation have authorized the Saxon as the 
car to make the initial trip over this road. 
This Saxon, in crossing the continent, 
will travel 3,389 miles and will pass 
through 540 towns and cities. The Lin- 
coln Highway route is the shortest way 
from ocean to ocean, as well as being the 
only continuous route from the Atlantic 
to the Pacific. 

Starting at New York, the Lincoln 
Highway Saxon dipped its back wheels 
into the Atlantic Ocean and proceeded 
to Philadelphia by way of Jersey City 
and Trenton. From there the road leads 
westward, among the important cities on 
the line of travel being Pittsburg, Fort 
Wayne, South Bend, Cedar Rapids, Oma- 
ha, Denver, Salt Lake City, Reno, Car- 
son City, Sacramento, Oakland, and then 
to San Francisco, where the front wheels 
of the car will be dipped in the Pacific 
Ocean, and a bottle of water carried all 
the way from the Atlantic will be emp- 
tied. 


How Good Roads Prevent Disease. 
That good roads prevent disease is a 
novel proposition, and it will strike many 
people as fanciful—until they have 
thought it over. 

Yet we have not seen an argument 


more convincing than that which the 
Kansas State Board of Health advances 
to prove that there is a direct associa- 
tion between good roads and good health. 

Weeds and other rank vegetable 
growths are prolific breeders of flies, 
mosquitoes and other disease-carrying 
insects. Sound road-building causes the 
removal of weeds and similar trash. 
Weed undergrowths by the roadside in- 
vite the deposit of garbage and offal. 
Good roads do away with these disease- 
—" agencies. 

Good roads also prevent disease by 
providing good drainage. Many farms 
have no drainage except by ditches along 
the side of the road. Open ditches, clear 
of brush and débris, of hard surface and 
proper fall, afford farmers an opportu- 
nity to rid themselves of stagnant pools. 

Oiling of roads destroys insect larve. 
Dry, hard roads enable thousands of pe- 
destriams, especially the thousands of 
school children who, in country locali- 
ties, walk quite a distance to and from 
school, to keep their shoes and stockings 
dry, thus preventing colds, and their fre- 
quent consequences, pneumonia and tu- 
berculosis—Buffalo Times. 


Mirrors at Road Crossings. Mirrors at 
road crossings for the use of warning au- 
tomobiles are commencing to be used in 
England, it is stated, and the results are 
very good. They are being put in places 
where the crossings are especially danger- 
ous, and the use of large mirrors allows 
the driver to see the reflection of cars 
which are coming in other directions. 
The method will probably be extended in 
the future, as it is likely to avoid many 
accidents and will be well worth the 
small cost of putting in. Another use 
for mirrors is upon heavy power wagons, 


166 





Toft — — es TH | were eee SU 


rest ff Fes UDlUeeP Umer lms CUD 


Quaint and Curious 


where the driver cannot hear the signals 
of automobiles back of him so as to have 
him take the right hand side of the road 
to allow them to pass, for the noise of the 
power wagon often prevents the horn 
from being heard. It is proposed to fit 
the power wagons with small mirrors 
showing the back of the road, but were 
this to be made obligatory the mirrors 
might be imposed upon the usual automo- 
bile cars as well, and this would give rise 
to some objections from their owners.— 
Scientific American. 


Snakes as an Industrial Hazard. Rattle- 
snakes infesting a country where road 
work is being.done constitute an “indus- 


trial hazard,” and a workman bitten by‘ 


a snake is entitled to compensation from 
the state industrial insurance fund, ac- 
cording to the ruling contained in the re- 
port of the State Industrial Insurance 
Commission, made public recently. The 


commission granted a claim for injury 


benefit. 
Other peculiar rulings are recorded in 


the report. A boy shot a workman in 
the eye with an airgun. The commission 
accepted the gun as an industrial hazard, 
and the claim for injury was paid. <A 
brutal boss does not constitute a hazard 
within the meaning of the law as inter- 
preted by the commission, however, and 
a man who was whipped by his employer 
was denied compensation. A similar 
ruling was made in the case of a work- 
man who was sought out by an enemy 
and killed, the commission refusing to 
grant a pension to those dependent on the 
workman. 


Love Intrigue Is Hazard. Basing its re- 
fusal to pay the $5,000 insurance on the 
life of Joseph D. Van Baalen, advertis- 
ing man, who was shot to death on Oc- 
tober 17, 1913, by Leah Alexander, on 
alleged false answers given by him to cer- 
tain questions asked when he made appli- 
cation for the policy, the London Guar- 
antee & Accident Company, Limited, has 
filed its answer to the suit of Mrs. An- 
toinette Van Baalen to collect the insur- 
ance. 

The company says that Van Baalen, in 
making his application, stated that his 
habits of life were correct, and temper- 
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ate and that he had in view no hazard- 
ous undertaking or journey. This, the 
company contends, was false, as Van 
Baalen then had in view the deception of 
Leah Alexander under promise of mar- 
riage, a hazardous undertaking. 

Van Baalen, says the insurance com- 
pany in its answer, “knew that if the 
said Leah Alexander discovered that he 
was a married man and that his said 
promises, statements, and representations 
to her were false, she would in all proba- 
bility do him bodily harm and injury and 
inflict upon him injuries which might ter- 
minate in his death.’—San Francisco 
Recorder. 


Industry Personified. The following is 
copied from the letter-head of an ener- 
getic western attorney : 

1871 1914 
Capital $3.50. Capital $60,000.00 
Office of 
W. P. Knote 
Money Loaner. 

Dealer in Studebaker Automobiles, 
Excelsior, Indian and Flanders Motor- 
cycles. Loans Money on Personal or 
Chattel Security. Attorney-at-Law and 
Notary Public. Deeds, Mortgages and 
Wills Correctly Drawn. Hard Collec- 
tions Solicited—Might Buy Poor Ac- 
counts, Notes or Anything Else. Owner 
of the Best Breeding Animals in the 
World, and the Best Hotel, Barber Shop, 
and Livery Barn in Douglass, also Auto 
Livery. Ex-Banker, Hardware Mer- 
chant, Druggist, Physician, Proprietary 
Medicines and School Teacher. Inde- 
pendent in Politics, Moral Guide: The 
Golden Rule. Age 65, Weight 270 Ibs. 
Married. Reads Ed Howe, Walt Mason, 
Dodd Gaston and the Douglass Tribune. 
Motto :—"Square Dealing.” 


Few Jury Trials in England. There are 
only four classes of civil cases in Eng- 
land to-day in which there is an absolute 
right of jury trial: Libel, slander, crimi- 
nal conversation, and seduction. In the 
total bulk of English litigation jury trials 
form an infinitesimally small part. In 
1907, for example, in the King’s Bench 
Division of the High Court of Justice, 
29,737 judgments were entered, and of 
these only 734 were tried by jury.—The 
World’s Work. 
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Some Queer Old Deeds. Interesting 
facts relative to the history of the acqui- 
sition and transfer of land have been 
brought out recently by W. T. A. Fitz- 
gerald, register of deeds for Suffoik 
county. Ina statement made a few days 
ago Mr. Fitzgerald contrasted the primi- 
tive with the modern methods, incidental- 
ly showing a facsimile of an old Baby- 
lonian clay deed of the year of 2300 B. 
C., the original of which is in the British 
Museum, and an up-to-date deed under 
our own “Short Forms act” of 1912 
A. D. 

Mr. Fitzgerald quoted many interest- 
ing and peculiar features in the early 
records in this commonwealth. Accord- 
ing to the register, one record showed 
that immense tracts of land were pur- 
chased from the Indians “for a waist- 
coat and a pair of breeches.” 

Another entry illustrated the system 
of barter and exchange in existence in 
the seventeenth century, where the con- 
sideration in the mortgage of land was 
“butter, cheese, and wheat to be supplied 
regularly for the term of three years.” 

“A reminder of the slave traffic,” he 
said, “is found in the record of the sale 
of a ‘neager’ maid called Hope for £25.” 

‘In the early days before streets and 
roads were laid out there were many pe- 
culiar boundaries and descriptions in the 
deeds. In one instrument this descrip- 
tion occurred: “Thence southerly to a 
stake and stones where Daniel Harring- 
ton licked William Smith.’ In another 
deed is the following description: ‘A 
house and one rood of land bounded by 
the Widow Lamb.’ ” 

Mr. Fitzgerald says that many peculiar 
names are found in the public records. 
“The following,” he says, “are some tak- 
en from Bowditch’s book on Suffolk sur- 
names, dedicated to A. Shirt, the father 
of American conveyancing : 

“Drinking Names — Cordial, Ginn, 
Sherry, Ciders, Rumsell, Beer, Sippett, 
Spilling, Booze, Boosey, Swigg, Swig- 
gett, Soppitt, Tippler, Wines, Distill, 
Drink, Sourwine, Lightwine, Port, Toss- 
pot, Sip, Rum, Ale, Rumball, Drunken, 
Coignac, Drunkmilk, Drunkdregs, Dry- 


man, Somedry, Dryer, Udrink, Rumbe- 
low, Drainwater, Sober. 

“Names of Diseases—Malady, Sesic, 
Mesick, Warts, Wenn, Pains, Fatal, 
Sprane, Palsey, Coffing, Cramp, Colick, 
Headache Fever, Ague, Akenhead, Ak- 
enside, Gumboil, Pimple, Mange, Boils, 
Measel, Surgeon, Patient, Dropsie, IIl- 
man, Sick, Sickman, Fester, Soar. 

“Medicinal Names—Medicine, Heal, 
Cure, Bitters, Splint, Crutch, Pill, Salts, 
Soda, Pulse, Somewell, Longwell, Still- 
well.” 

Other attractive names recorded by the 
register in these public documents are 
“Whynot, Onion, Uron, Uroff.” 


A Babylonian Mortgage. An _ original 
mortgage of record drafted on a brick by 
a Babylonian Solon about 430 B. C., 
reads as follows: 

“Thirty bushels of dates are due to Bel 
Nadin Shun, son of Marshu by Bel Bul- 
listu and Sha Nabu Shu, sons of Kirebti, 
and their tenants, in the month of Tashri 
(month of harvest) of the thirty-fourth 
year of King Artaxerxes I, they shall pay 
the dates, thirty bushels, according to the 
measure of Bel Nadin Shun, in the town 
of Bit Balatsu. Their field, cultivated 
and uncultivated, their fief estate, is held 
as a pledge for the dates, namely, thirty 
bushels, by Bel Nadin Shun. Another 
creditor shall not have power over it.” 


Enforcement of Covenant. “A recent 
conveyance tendered one of our clients,” 
writes Mr.W. M. Crook of Beaumont, 
Texas, “was in the form commonly desig- 
nated ‘Special Warranty.’ The haben- 
dum clause provided that the grantee, his 
heirs and assigns, should hold the same 
against every person whomsoever law- 
fully claiming the same or any part there- 
of ‘by, through or into me and no fur- 
ther.’ The privilege that the grantee 
exercises under the covenant of forever 
holding a property ‘into’ the grantor 
strikes the writer as one new in the realm 
of conveyances, and I would like to in- 
quire the proper method, in eventualities, 
of enforcing this covenant which runs 
with the land.” 
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And the Mother-In-Law Was all 
to Blame 


BY HARRY PRESSFIELD 


And so their troth was plighted. 

It was a moonlight night with the 
gentle zephyrs and all of the rest of the 
accessories that are supposed to go along 
with that kind of a romantic situation. 
“Yes, Clementine” said Clarence, “we 
will get married when your mother dies. 
We don’t want any mother-in-law hang- 
ing around, so we'll wait until she shuf- 
fles off this mortal coil.” To all of 
which the aforesaid Clementine lovingly 
assented. 

Some time later, after the opening 
scene of our little tale, Clarence with the 
fickleness too oft characteristic of a man 
in love, alas, did wed and woo another. 
And Clementine, with haste that women 
often display in such circumstances, 
came to court with her cause of action, 
and prayed for a money relief for her 
wounded and outraged feelings. Losing 
her case in the lower court, and with the 
hope that the judges of the upper court 
might prove more chivalrous and sympa- 
thetic, her appeal is presented. The deci- 
sion of the court is appended in part, and 
is to be found in 4 Cal. App. 520: 

“God alone can tell whether the prom- 
ise to marry upon the death of the third 
party will become potent as a personal 
contractual duty during the lifetime of 
either of the parties to it. He alone can 
say whether such a promise will restrain 
or postpone marriage for one or many 
years. If a promise to marry was ex- 
pressly made performable only after the 
lapse of ten or twenty years, few courts 
would be found willing to lend sanction 
to an agreement so at variance with pub- 
lic policy. And what finite being can 
say that a promise of the character here 
under consideration would become per- 
formable even within twenty years? 
Human laws deal only with finite knowl- 
edge and finite things. They do not at- 
tempt to probe the secrets of the Infinite, 


nor make the solution of infinite problems 
a test of human contractual rights. 
Hence, a promise to assume marital re- 
lations with another cannot be made con- 
tingent upon the Infinite Will concerning 
the span of a third life, without creating 
uncertainty which the finite mind can 
neither unravel nor dispel. 

“The defendant did not agree to abstain 
from matrimony until her mother oblig- 
ingly stepped from the stage of human 
action, nor did he promise to abstain from 
loving and cherishing another during the 
interval which might elapse before his 
promise could become a present obliga- 
tion, for the breach of which he could 
become mulcted in damages. He might 
feel the need of wifely counsel and com- 
fort during the years and years which 
might pass away before the plaintiff 
might be bereft of her parent. True, in- 
conveniences, many and annoying, might 
result from a marriage ad interim. 
Adult sons and daughters, fruits of his 
union with another, might tearfully pro- 
test against the fulfilment of this ancient 
trothplight, but if he should be free of 
hand, faithful of heart, and ready to 
abide the promise of his virile youth 
when plaintiff’s mother dies, the plain- 
tiff must needs be content. She can only 
call upon him to perform the promise 
when the time arrives, and meantime she 
must forego compensation in ducats for 
the breach of a promise he has not yet 
broken. Her mother still lives, and she 
must await until a daughter’s filial love 
and care no longer avails to stay the 
hand of the destroyer. If, in the fulness 
of time, this should happen, during the 
lifetime of both plaintiff and defendant, 
she might at least be able to prove a 
breach of this promise, which, in my 
opinion, was void ab initio and is void 
in toto.” 
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ing the Accused.”—5 Journal of Criminal Law 
and Criminology, 16. 

“The Administration of Criminal Justice.” 
—39 Law Magazine and Review, 267. 

“The School Idea in Prisons for Adults.” 
— Journal of Criminal Law and Criminology. 
5 


“Comment on Proposed Legislation in New 
York.”—5 Journal of Criminal Law and Crim- 
inology, 6. 

“Some Impressions of Italian Prisons.”—5 
Journal of Criminal Law and Criminology, 


Lawyer and 


“Sex Morals and the Law in Ancient Egypt 
and Babylon.”—5 Journal of Criminal Law 
and Criminology, 20. 

Debtor and Creditor. 

“A Study in the Development of Creditors’ 
Rights—III.”—14 Columbia Law Review, 491. 
Deeds. 

“Acknowledgment and Probate as Evidence 
of Execution of Deeds.”—18 Dickinson Law 
Review, 221. 

Divorce. 

See also Uniform Legislation. 

“Ethics of Divorce: With Some Consider- 
ation of Proposed Measures of Divorce Re- 
form.”—21 Case and Comment, 3. 

“Marriage and Divorce.”—21 Case and Com- 
ment, 53. 

“Popular and Legal Views of Marriage and 
Divorce.”—21 Case and Comment, 10. 

“Control over Marriage and Divorce under 
Existing Laws.”—21 Case and Comment, 28. 

“Feminism and Divorce.”—21 Case and 
Comment, 34. 

“Legislative Divorces and the 14th Amend- 
ment.”—27 Harvard Law Review, 699. . 

“The Apparent Conflict between Church and 
the Divorce Court.”—21 Case and Comment, 
14. 

“Failure to Support as Ground for Di- 
vorce.”—21 Case and Comment, 25. 

“Foreign Divorces: With Some Incidents of 
the Conflict of Laws Relating Thereto.”—21 
Case and Comment, 18. 

Elections. 

“The Validity of Unsealed Ballots in Vir- 
ginia.”—1 Virginia Law Review, 531. 
Escrow. 

“Delivery of Deeds in Escrow.”—7 Lawyer 
and Banker, 207. 

Eugenics. 

“Eugenics.”—21 Case and Comment, 22. 

“Eugenics and the Criminal Law.”—5 Jour- 
nal of Criminal Law and Criminology, 12. 
Evidence. 
“The Influence of Environment on Identi 
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fication of Persons and Things.”—5 Journal 
of Criminal Law and Criminology, 39. 
Exemptions. 

“Exemptions from Execution.”—50 Canada 
Law Journal, 321. 
Federalism. 

“Federalism.”—39 Law 
view, 311. 

Feminism. 

See Divorce. 
Feudalism. 

“The Passing of Feudalism.”—39 Law Mag- 
azine and Review, 339. 

Fiction. 

“The Wilkinson Case.”—21 Case and Com- 
ment, 45. 

“The Dominant Strain.”—Scribner’s Maga- 
zine, June, 1914, p. 691. 

“The Lifting of the Burden.”—Scribner’s 
Magazine, June, 1914, p. 749. 

“Every Move.”—Scribner’s Magazine, June, 
1914, p. 705. 

“Elections in Normandy.”—The 
June, 1914, p. 201. 

“The Old Road.”’—The Century, June, 1914 
. 179. 

. “The Wrong Bottle.”—National Magazine, 
May, 1914, p. 260. 
Foreign Countries. 

“A Painted City of the Spanish Main.”— 
The Century, June, 1914, p. 249. 

Highways. 

“Holding Public Meetings in the Street.”— 
78 Central Law Journal, 327. 

Immigration. 

“The Scandinavians in America.”—The Cen- 
tury, June, 1914, p. 291. 

Incompetent Persons. 

“Saner Treatment of Mental Defects.”—50 
Canada Law Journal, 297. 

Iniatiative, Referendum, and Recall. 

“Some Conservative Views upon the Ju- 
diciary and Judicial Recall.”—23 Yale Law 
Journal, 511. 

Intoxicating Liquors. 

“Clubs under the Licensing Acts.”—39 Law 
Magazine and Review, 303. 

Judges. 

“The ‘Will of the People’ Is Embodied in 
Constitutions.”—23 Yale Law Journal, 524. 
King’s Court. 

“The Local King’s Court in the Reign of 
William I.”—23 Yale Law Journal, 490. 

Law and Jurisprudence. 

“The New Philosophies of Law.”—27 Har- 
vard Law Review, 718. 

“The Enforcement of Law.”—46 Chicago 
Legal News, 33. : 

“The Administration of Justice.”—46 Chi- 
cago Legal News, 346. 

“The Law’s Despatch in Maine.”—7 Maine 
Law Review, 159. 

Law Reform. 

“Solving the Problem of Reform in Legal 
Procedure.”—78 Central Law Journal, 385. 

“Arguments of Hon. Wm. H. Taft and Hon. 
Alton B. Parker in Support of the American 


Magazine and Re- 


Century, 
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Bar Association’s Program for Reforming 
Federal Procedure on the Law Side.”—78 
Central Law Journal, 387. 


“Kansas Supreme Court.” (Reform in pro- 


cedure, and attempt to keep down expenses.) 
—46 Chicago Legal News, 332. 
Legal Ethics. . 
“The Source and Formulation of Ethical 
Precepts.”—-78 Central Law Journal, 400 
“Professional Standards of the Practice of 
_eacmaaaae Law.”—46 Chicago Legal News, 


Liberty. 

“The Decline of Personal Liberty in 
America.”—48 American Law Review, 345. 
Marriage. 

See also Divorce; Uniform Legislation. 

“Restrictions upon Improper and Illegal 
Marriages.”—21 Case and Comment, 41. 
Master and Servant. 

“The Legal Regulation of Labor.”—7 Law- 
yer and Banker, 188. 

“Who Are ‘Workmen’ Under the Work- 
men’s Compensation Laws.”—78 Central Law 
Journal, 345. 

Monopoly. 

“The Trust Problem in the United States: 
The Amendment of the Sherman Anti-Trust 
Law.”—21 Case and Comment, 56. 

Municipal Corporations. 

“The Nature of Governmental Functions.” 
(Distinction between governmental and pri- 
vate functions of municipal corporation.)—1 
Virginia Law Review, 497. 

Passports. 

“The Russian Passport System: Religious 
Disabilities of Foreigners.”"—39 Law Maga- 
zine and Review, 320. 

Perpetuities. 

“General Powers and Perpetuities.”—27 

Harvard Law Review, 705. 


Case and Comment 


Practice and Procedure. 

“Delay in the King’s Bench Division.”—39 
Law Magazine and Review, 257. 

Private Action. 

“Public Wrong and Private Action.”—50 
Canada Law Journal, 293. 

Property. 

“Inherent Property Rights, Devise and De- 
scent.”—20 Virginia Law Register, 91. 

Real Property. 

“Further Problems in Land Values.”—-39 
Law Magazine and Review, 326. 

Schools. 

“The Lawyer in the 
Maine Law Review, 176. 
Street Railways. 

“Liabilities and Duties of Street Railway 
Companies Where Children are On or Near 
Tracks.”—78 Central Law Journal, 382. 
Strikes. 

“The Truth about the Copper Strike.”— 
National Magazine, May, 1914, p. 235. 
Tariff. 

“The Tariff Out of Politics."—The Century, 
June, 1914, p. 299. 

Taxes. 

“How Poverty can be Abolished.”—National 
Magazine, May, 1914, p. 197. 

Trusts. 

“Trusts Based on Oral Promises to Hold 
in Trust, to Convey, or to Devise, Made by 
Voluntary Grantees, II.”—12 Michigan Law 
Review, 515. 


Uniform Legislation. 
“Uniform Marriage and Divorce Legisla- 
tion.”—21 Case and Comment, 7. 
“International Bills and Checks.”—14 Co- 
lumbia Law Review, 482. 


School-Room.”—7 


The First Gazettes 


It is a curious fact that, in the year of the Armada, Queen Elizabeth 
caused to be printed the first gazettes that ever appeared in England; and I 
own, when I consider that this mode of rousing a national spirit was then ab- 
solutely unexampled, that she could have no assurance of its efficacy from the 
precedents of former times, I am disposed to regard her having recourse to it 
as one of the most sagacious experiments; one of the greatest discoveries of po- 
litical genius, one of the most striking anticipations of future experience that 
we find in history.—Sir James Mackintosh. 
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Hon. Robert Brooke Albertson 


ONORABLE Robert Brooke Albert- 
son, judge of the superior court of 
the state of Washington, is a native of 
North Carolina. His great-grandfather, 


Ellis Albertson, 
was inspector of 
revenue of the 
Albermarle sound 
district, bearing a 
commission from 
George Washing- 
ton, President, and 
Thomas Jefferson, 
Secretary of State, 
in 1792. His father 
was Jonathan 
White Albertson, a 
gentleman promi- 
nent in public life 
before and after 
the Civil War, 
serving as a mem- 
ber of the legisla- 
ture, the constitu- 
tional convention, 
prosecuting attor- 
ney, United States 
attorney, and judge 
of the superior 
court. 

Educated at the 
University of 
North Carolina, 





reading law in 





HON. ROBERT BROOKE ALBERTSON 
graduating with the class of 1881, Judge 
Albertson taught school one year after 
leaving the University, 
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the meantime, afterwards studying in the 
State University law school, and was ad- 
mitted to practice by the supreme court 
of North Carolina in 1883. Coming to 


Seattle in August, 
1883, without 
friends, acquaint- 
ances, Or money, 
he worked, first in 
a lumber yard, 
then as a news- 
paper reporter, and 
finally found em- 
ployment as law 
clerk with leading 
law firms of Se- 
attle, until 1886, 
when he began the 
practice of law on 
his own account. 
He very soon be- 
came one of the 
leading members of 
the bar, possessing 
a lucrative prac- 
tice. A Republi- 
can in politics, he 
was elected city 
attorney of Seattle 
in 1889, in 1894 
was elected to the 
legislature, and in 
August, 1900, while 


in Alaska, was renominated and subse- 
quently re-elected to the legislature, serv- 
ing as speaker of the House at that 
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session, and by re-election, without oppo- 
sition, as speaker during the subsequent 
session in the same year. 

In February, 1903, the legislature hav- 
ing provided for a fifth judge in King 
county, he was appointed to that office 
by Governor McBride. Owing to his 
judicial temperament and absolute fear- 
lessness and fairness, he has three times 
received the united support of the bar 
for re-election to the bench. During his 
eleven and one half years of service as a 
jurist very many influential persons in 
private and public station have requested 
him to become a candidate for the su- 
preme bench, but, owing to his interests 
in Seattle and his very pleasant associa- 
tions there, he has always declined such 
overtures, and has, as matter of choice, 
preferred to remain upon the superior 
bench. 

In the discharge of his official duties 
he has frequently had occasion to pass 
upon legislative acts of great importance 
to the state, and the interpretation and 
construction he has given them have not 
only been eminently judicially fair, but 
has stood the test on appeal to the su- 
preme court. 

He has long been recognized by the 
members of the bar as one profoundly 
learned in the learning of the law, know- 
ing how to make use of such learning; 
a man not merely honest and well-inten- 
tioned, but one who is no respecter of 
persons, with an eve to see neither great 
nor small; of well-poised judicial bal- 
ance, not only possessing the perfect con- 
fidence of the community: in which he 
lives, but honest, and believed by the 
public to be so. 

Illustrating his fitness as an impartial 
officer, it is related that as speaker of 
the house his rulings were so uniformly 
just that no appeal was taken from any 
one of them during his entire term. 

Judge Albertson is a member of the 
Episcopal Church and of the Rainier, 
University, and Golf and Country Clubs. 
He was married August 24, 1892, to 
Nancy de Wolfe, a daughter of Captain 
F. S. de Wolfe, formerly mayor of Char- 
lotte, North Carolina, and they have one 
son, Robert Brooke Albertson, Jr., born 
December 1, 1907. Judge Albertson is a 
member of the Society of the Sons of 
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the Revolution, and has served several 
terms as president of the state of Wash- 
ington branch of that order. 


Death of Lawyer-Editor. 


Herbert C. Shattuck, an editor in the 
employ of the Lawyers’ Co-operative 
Publishing Company, died on May 25, 
of typhoid pneumonia, aged thirty-five 
years, after an illness of several weeks. 

Mr. Shattuck was born in Nelson, 
Madison county, and was graduated 
from Cornell in 1903 with the degree of 
A. B. He took his LL. B. degree with 
honor in Cornell Law School two years 
later. For a year he served as pastor 
of the Owasco Methodist Church; from 
1907 to 1910 he taught English and 
mathematics in the Ithaca High School, 
and supplied the pulpit of Sheldrake 
Methodist Church; from 1910 to 1912 he 
practised law in Ithaca, and in 1912 he 
came to Rochester to be an editor with 
the publishing company. 

For four years he was state president 
of the Senior Loyal Temperance Legion, 
and had traveled as lecturer for the Le- 
gion and for the W. C. T. U. He was 
secretary of Rochester Temperance Fed- 
eration and president of Cornhill Metho- 
dist Church Epworth League, and a mem- 
ber of the board of the church. For four 
years he was district secretary of New 
York State Civic League. 

Mr. Shattuck was the author of a num- 
ber of excellent notes in the L.R.A. His 
articles on “Legal Aspects of Prohibi- 
tion,” which appeared in the December 
and January numbers of Case AND Com- 
MENT, were highly commended. 

He was a man of fine personality and 
sterling worth, and his early demise is 
deplored by a large circle of friends. 


Decease of Solicitor, Poet, and Novelist. 


Walter Theodore Watts-Dunton, poet, 
novelist, and critic, died suddenly on 


June 7, at London. He was born at St. 
Ives, Huntingdonshire, October 12, 1832. 

He was educated at Cambridge as a 
naturalist, but he soon abandoned natu- 
ral history for law, and practised as a 
solicitor in London for a number of 
years before devoting himself to litera- 
ture. 





A hearty laugh is more desirable for mental health than any exercise of the reasoning faculties. 


Hard Going. A man was walking 
along the roadside one summer day, and 
noticed a fairly good looking hat out in 
the road. Reaching out with his cane, he 
gave it a cut and was startled to hear 
a voice exclaim: “Here, what the deuce 
are you doing?’ Then he made the as- 
tonishing discovery that the owner of 
the head piece was under the hat, up to 
his ears in mud. “Great Heavens!” ex- 
claimed the man who had hit the hat. 
“Ts that mud as deep as that?” “Deep!” 
cried the victim. ‘Why, man alive, I’m 
standing on a load of hay!” 


Deep Contrition. An Irishman was 
going along a road, when an angry bull 
rushed down upon him, and with his 
horns tossed him over a fence. The 
Irishman, recovering from his fall, upon 
looking up saw the bull pawing and tear- 
ing up the ground (as is the custom of 
the animal when irritated), whereupon 
Pat, smiling at him, said: 

“If it wasn’t for your bowing and 
scraping and your humble apologies, you 
brute, faix I should think you had thrown 
me over this fence on purpose.” 


Not Obeying Orders. One evening, just 
at dusk, a man drove through the village 
with a handsome car, equipped with all 


the modern devices. Hardly had he pro- 
ceeded a square before a constable loomed 
large in the vista. “See here, young fel- 
ler,” exclaimed the official, “you will 
have to jump out and light up your 
lamps.” 

“All right, old pal,” cheerily answered 
the motorist, “just as you say about it.” 

With this he touched a button, and 


—Dr. Ray. 


instantly the powerful light gleamed 
forth. For a moment the constable was 
stunned. It was his first experience with 
electric lights in an automobile. But he 
recovered. 

“Say, young feller,” he exclaimed, 
moving nearer the car, “don’t try to get 
gay with me! When I tell you to light 
your lamps, I mean for you to step out 
and light ’em!”—The Boston Record. 


Paid in Advance. “Now, lemme see,” 
said the rural justice, figuring on the 
back of an old envelop. “Your bill will 
come to jest—$47.” 

“Forty-seven dollars?’ echoed Wig- 
glethorpe. “Why, judge, the fine for 
overspeeding is only $15.” 

“Ye-es, I know,” said the justice. 
“The thutty-too dollars is for contempt 
o’ court.” 

“But I haven’t expressed any con- 
tempt for this court,” protested Wiggle- 
thorpe. 

“Not yit ye hevn’t,” grinned the jus- 
tice, “but ye will, my friend, ye will be- 
fore ye git a mile out o’ town. I’ve made 
the fine putty stiff so’s t’ give ye plenty 
o’ room to move round in.”—Harper’s 
Weekly. 


Question of Ownership. Balie Peyton 
Waggener, a Kansas lawyer, recently 
loaned his grandson, Mark Waggener, 
enough money to purchase a motor cycle. 
The money was to be paid back by in- 
stalment, the machine to remain the prop- 
erty of the grandfather until the last pay- 
ment had been made. The other day, 
while out riding, Mark met Mr. Wag- 
gener and jumped off the motor cycle. 
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“Say, grandfather,” said the boy, “who 
does this machine belong to?” 

“It belongs to me until you have made 
the last payment. That was the agree- 
ment, You know. But why do you ask?” 
questioned Mr. Waggener. 

“Well, I just wanted to make sure,” 
remarked Mark with a grin. “Your mo- 
tor cycle needs a new tire.”—National 
Monthly. 


Immaterial to Him. On a murder case 
in one of the southern states an old moun- 
taineer was called as a witness. The de- 
fending lawyer was cross-examining him. 

“You say you saw this murder com- 
mitted ?” 

ae. 

“How far were you from the spot 
when it took place?” 

“Bout a quarter mile.” 

“What time was it when this deed was 
done?” 

“*Bout half-past 8.” 

“On the date this murder was sup- 
posed to be committed it would be almost 
totally dark, and you mean to say you 
could see distinctly what happened at 
that time at a quarter of a mile distant?” 

The old mountaineer shuffled his feet, 
changed his quid, and stretched. “Oh, 
well,” he said, as he started to leave the 
witness chair. “I don’t give a gol darn 
about this trial, anyhow.”—Everybody’s 
Magazine. 


Concise. During the trial in a West- 
ern city of a suit for damages growing 
out of the destruction of a building, due 
to the explosion of a steam boiler, there 
was put on the witness stand a quaint old 
chap who had been employed as a watch- 
man in the said building. 

When he had been sworn to tell the 
truth and nothing but the truth, and cau- 
tioned not to repeat hearsay, and told that 
his personal experience was the only testi- 
mony that would answer the law, the old 
chap shifted his tobacco cud and looked 
very wise. 

“And now,” proceeded examining 
counsel, “tell us what you know about 
this explosion.” 

“Well, sir,” said the old chap, “I was 
takin’ a bit of a snooze in a chair when 
I hears a hell of a noise, and the nurse 
says, ‘Sit up an’ take this.’ ” 


Case and Comment 


Conflicting Evidence. A Washington 
lawyer, a member of the faculty of one 
of the law schools there, was once ex- 
plaining the intricacies of evidence to a 
student, when he told the following story 
with reference to conflicting evidence : 

“A house-hunter, getting off a train at 
a suburban station, said to a boy: 

“*Son, I am looking for Mr. Smith’s 
new block of semi-detached houses. 
How far are they from here?’ 

““*About twenty minutes’ walk,’ said 
the boy. 

““Twenty minutes!’ exclaimed the 
house-hunter, ‘Nonsense! The adver- 
tisement says five.’ 

“*Well,’ said the boy, ‘you can believe 
me or you can believe the advertisement, 
but I aint tryin’ to make a sale.’ ” 


Point of View. A lawyer was arguing 
a case before a certain judge, between 
whom and himself there was no love 
lost. The judge listened for a while 
with ill-contealed impatience, and then 
burst out with: 

“Tut! tut! Mr. W., you have your 
points of law all upside down!” 

“I don’t doubt that they seem so to 
your honor,” replied Mr. W., “but you'll 
think differently when your Honor is re- 
versed.”—New York Tribune. 


Good Guess. The story is told of 
a Judge of Wichita, who has the dis- 
tinction of being the leanest man in 
the state, that he was one day walking 
along a street in Kansas City, when he 
noticed that a hound dog was following 
him. After he had gone a block and the 
dog was still trailing him, he turned to a 
street gamin and asked: “Boy, what do 
you suppose that dog is following me 
for ?” 

“Well, mister,” said the boy, as he 
looked the judge over from head to foot, 
“T dunno exactly, but my idee is that he 
takes you for a_ bone.” — National 
Monthly. 


Change of Base. A lawyer, in eluci- 
dating to his wife the meaning of the 
word “armistice” in connection with the 
Mexican trouble, explained that both 
armies would then remain in statu quo, 
upon which the lady exclaimed :—“But 
I thought they were to stay in Vera 
Cruz.” 





